





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2013-00257
BRANCH OF SERVICE:  Army	BOARD DATE:  20150603
Separation Date:  20080915


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Tracked Vehicle Mechanic) medically separated for anxiety disorder and a right hip condition.  These conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS) or satisfy physical fitness standards.  He was issued a permanent L3/S3 profile and referred for a Medical Evaluation Board (MEB).  Anxiety disorder not otherwise specified (NOS), and chronic and osteoarthritis right hip were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  No other conditions were submitted by the MEB.  The Informal PEB adjudicated anxiety disorder NOS, with insomnia, irritability, emotional numbness and panic attacks; and right hip degenerative joint disease (DJD) with persistent pain after debridement of a labral tear as unfitting, rated 10% and 10% respectfully citing criteria of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The CI made no appeals and was medically separated.


CI CONTENTION:  He was given a higher rating for his PTSD condition by the VA and his hip conditions have become worse.  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any condition outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

Service IPEB – Dated 20080610
VA* - (~5 Mos. Pre-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Anxiety Disorder, NOS
9413
10%
Post-Traumatic Stress Disorder
9411
50%
20080522
Right Hip DJD with Persistent Pain after Debridement of a Labral Tear
5003
10%
Degenerative Arthritis of Right Hip
5003-5252
10%
20080430



Surgical Scar, Right Hip Status Post Debridement of Labral Tear
7804
0%
20080430
Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 1
20080430
RATING:  20%
RATING:  60%
*Derived from VA Rating Decision (VARD) dated 20081015 (most proximate to date of separation (DOS))


ANALYSIS SUMMARY:

Anxiety Disorder NOS).  The service treatment records documented the CI’s mental health (MH) condition first manifested during basic training when he experienced an anxiety attack.  He was evacuated from training for cardiac workup after he reported repeated incidents of chest pain, sweating, palpitations, and shortness of breath.  The CI underwent a thorough cardiac workup which included an echocardiogram, stress test and Holtor monitor.  Based on the normal results of that cardiac evaluation, the CI’s primary care provider diagnosed him with palpations in October 2006.  The CI deployed to Iraq in March 2007 and in late May 2007 he was evacuated to the Landstuhl, Germany because he hyperventilated, passed out and hit his head.  He again had a normal cardiac evaluation, and although he had a positive traumatic brain injury (TBI) screen the head CT scan was normal.  He was also evaluated by outpatient psychiatry on 30 May 2007 who documented that the CI experienced chest pain, palpitations, and shortness of breath sometimes four times a week or as little as once a week.  No traumatic exposure symptoms were recorded.  The CI reported that his last anxiety attack occurred on 18 May 2007 while on guard duty.  At that time, he was taken to the medic tent and the decision was made that he required more intensive medical workup.  The outpatient psychiatric mental status examination (MSE) was essentially normal; however, mood and affect was recorded as anxious and cautious.  He was diagnosed with anxiety disorder NOS and obsessive compulsive traits, started on anti-anxiety/anti-depressant medications and was cleared to be sent back state-side.

He arrived in the United States in early June 2007 and continued psychiatric evaluation and treatment.  The CI presented to psychiatry on 5 June 2007.  He stated that he started experiencing symptoms of anxiety, panic attack, depression, appetite changes, and sleep problems around October of 2006 during basic training.  He expressed that his anxiety symptoms never went away but that the intensity and severity improved.  He was hopeful that he was coping well with symptoms and felt he could deploy with little problems; however, he stated the problems started getting worse shortly after arriving in Iraq and felt he was going to have a heart attack and die.  He was evaluated and was told his heart was fine and he disclosed that he was evaluated by MH and was diagnosed with anxiety disorder.  The CI stated he missed his wife and family terribly and could not wait to return home to see them.  He denied feeling suicidal or homicidal.  The MH exam at that time was completely normal.  The examiner provisionally diagnosed anxiety disorder NOS and assigned a Global Assessment of Functioning (GAF) of 65 (some mild symptoms).   The examiner advised continuation of the antidepressant, anti-anxiety agent and sleeping medication.

The CI underwent a comprehensive psychiatric evaluation on 23 August 2007 and was diagnosed with anxiety disorder NOS and anti-social personality traits.  He reported he had not seen much action in Iraq.  He denied posttraumatic stress disorder (PTSD) symptoms of hyperarousal, avoidant behavior, flashbacks and traumatic dreams.  He only had “vague recollections of dreams, and complained of “lots of angry feelings and irritability.”  He reported being irritable around crowds and he didn’t like watching news of Iraq.  The CI also reportedly stated his panic attack at advanced initial training occurred when he thought his fiancée might leave him.  They got married in February 2007 and he reported the marriage was good.  The examiner assessed a GAF score of 65 (mild) and noted the CI was having problems with his commanding officer who was “harassing him for leaving theater early.”

On 7 September 2007, at the readiness processing center, the examiner documented the CI was obtaining 3 1/2 hours of sleep most nights, he denied nightmares, and said he had panic attacks twice daily.  On 17 September 2007, a treatment entry documented the CI was having financial issues, was getting into arguments with his wife, and was concerned about being kicked out of the service for his medical problems.  Several treatment entries documented the CI’s anger with the service and his wanting to remain but did not want to be deployed.  Symptoms recorded at the time were “a few troubling nightmares that woke him up,” and angry outbursts.  The psychologist documented that the reported panic attacks did not meet criteria for panic attacks.  The CI continued to report anger and social isolation and stated that his mental state was affecting his marriage.

The initial MEB psychiatric addendum dated 12 February 2008, approximately 7 months prior to separation, documented that the CI reported exposure to frequent mortar attacks while in Iraq and described distressing recollections of viewing injured or killed soldiers.  The MSE showed a frequently anxious or irritable mood, and a restricted affect.  The examiner diagnosed chronic PTSD, manifested by a greater than 6-month history of distressing memories of combat events, chronic anxiety, panic attacks, hypervigilance, insomnia, irritability, emotional numbness and social isolation.  The CI had a marked impairment for military duty and impairment for social and industrial adaptability.  The examiner further opined that the CI displayed slight signs of mental illness on examination (anxious or irritable mood and affect).  The examiner further documented that the CI’s “occupational performance was difficult to assess since the patient had been assigned minimal duties at the WTB [wounded transition battalion] such as working at the gym or helping soldiers use the computer.”  Both commanders’ statements on 25 February 2008 and 27 March 2008 noted the same findings that the CI had a good memory, was able to maintain a routine without supervision, adapted to work changes in a timely manner; however, he was not doing his usual MOS duties.  The second MEB psychiatry narrative summary (NARSUM) dated 4 June 2008, approximately 3 months prior to separation conducted by the same provider changed the diagnosis to anxiety disorder NOS.  The MSE was unremarkable with the exception of restricted affect, and anxious or irritable mood. He denied any suicidal or homicidal thoughts, cognition was generally intact, and his judgment was unimpaired.  The examiner opined that there was “marked impairment for military duty and impairment for social and industrial adaptability”.  However, noted that he “Displays slight signs of mental illness on the examination…requires medication… employable as a civilian.”  A GAF score was not assessed.

The General VA Compensation and Pension (C&P) examination performed 5 months prior to separation documented normal behavior, appropriate affect, intact memory and “no signs of tension.”  The VA C&P QTC mental examination completed 4 months prior to separation, documented that the CI stated that “he gets” anxiety, dreams and nightmares which he did not describe.  He had sleep impairment, visualized dead bodies, has episodes of panic attacks, shaking and trembling when he thought about the war.  He also stated he had problems with anger, irritation, hypervigilance, difficulty with concentration, racing thoughts, and increased use of alcohol.  He stated he came under attack many times when he was in the hospital in Baghdad as a repairman (not mentioned after his evacuation in May 2007, nor in any of the treatment records other than the MEB NARSUM.  The MSE showed an anxious mood, anxiety and labile affect but appropriate to thought content, slightly pressured speech, attention and concentration could not be sustained during the session, and somewhat suspicious without evidence of psychosis.  The examiner diagnosed Axis I PTSD with a GAF of 80 (no more than slight impairment in social, occupational, or school functioning).  The examiner further opined that although the CI had witnessed actual death, felt the threat of death and developed severe anxiety attacks as a result of this trauma, currently his symptoms “are mild, he has mild depression and anxiety, and some sleeping problem.  The CI was given a permanent L3/S3 profile for osteoarthritis right hip and anxiety disorder NOS.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB coded the anxiety disorder NOS, with insomnia, irritability, emotional numbness and panic attacks condition as 9413 and rated at 10%.  The VA coded the condition diagnosed as PTSD and anxiety disorder (9411), cited the application of 4.129 and rated at the minimum required 50%.  The Board first considered if the provisions of VASRD §4.129 which states that when a service member develops a mental disorder that results in release from service an immediate evaluation of not less than 50% shall be assigned.  The Board noted the PEB’s DA Form 199 indicated the CI was evacuated from theater for panic attacks.  The Board also noted that the CI was symptomatic throughout his brief deployment; therefore, Board members agreed provisions of §4.129 were applicable in this case.  Consequently, the Board in compliance with the provisions of VASRD §4.129 must recommend placement of the CI on a period of constructive Temporary Disability Retirement List (TDRL) with a minimum rating of 50% IAW §4.129 with reassessment after 6 months.  Next the Board must consider rating the anxiety disorder according to the VASRD §4.130 standards.  VASRD §4.130 does not rate based on diagnosis, rather the rating is based on impairments related to mental health symptoms.

The higher 70% rating criteria requires evidence of “occupational and social impairment, with deficiencies in most areas, such as work, school, family relations, judgment, thinking, or mood.”  Available treatment records prior to constructive TDRL period recorded no psychiatric hospitalizations and no evidence of impairment in judgment or thinking.  His MSE at the MEB NARSUM and VA were essentially normal without documentation of impairment in thinking or judgment.  The MEB NARSUM examiner documented marked impairment, but stated “He displays slight signs of mental illness on the examination…requires medication and employable as a civilian.”  The VA examiner opined his symptoms were mild and assigned a GAF of 80.  Both commanders’ statements noted the same findings that the CI had a good memory, communicated well with others, paid attention to details, used sound judgment, was able to maintain a routine without supervision, adapted to work changes in a timely manner, and got along well with others, and he was not working in his MOS due to his profile that limited his ability to stand for long periods at a time.  The Board considered the record in evidence did not support a higher than 50% rating for TDRL placement.  The Board concluded there was insufficient reasonable doubt (IAW VASRD §4.3) for recommending a 70% TDRL placement rating.

The Board next determined the most appropriate fit with VASRD §4.130 criteria at the end of TDRL for its permanent rating recommendation.  The Board thus deliberated a recommendation in support of the PEB’s 10% rating, “occupational and social impairment due to mild or transient symptoms which decrease work efficiency … [or] ... symptoms controlled by continuous medication”; versus, a 30% rating, “occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks.”  The Board noted there were no evaluations available in evidence at the time of removal from the constructive TDRL period.  Therefore, all Board members agreed the examinations closest to separation, the last MEB NARSUM and C&P examination, would be considered in determining the rating at TDRL removal or permanent separation.  The MEB NARSUM documented mild symptoms, an essentially normal MSE, and noted that the condition required medication, and stated that the CI was employable.  The C&P noted mild symptoms and assigned a GAF of 80 (transient symptoms or expectable reactions to psychosocial stressors).  The Board noted the CI had never been hospitalized psychiatrically, had not received mental health treatment in the emergency room, and although panic attacks were reported, there was insufficient evidence that panic attacks significantly interfered with occupational or social functioning.  All Board members agreed that the 30% rating was not supported by the evidence at hand.  All Board members agreed the 10% description, “occupational and social impairment due to mild or transient symptoms which decrease work efficiency only during periods of significant stress, or; symptoms controlled by continuous medication”, more accurately reflects the CI’s condition at TDRL removal.  After due deliberation, considering the totality of the evidence and mindful of VASRD §4.3 (reasonable doubt), members agreed that the record in evidence best supported a 10% rating at TDRL removal.

Right Hip Degenerative Joint Disease (DJD) with Persistent Pain after Debridement of a Labral Tear.  The CI injured his right hip in a motor vehicle accident in November 2004.  He was seen in primary care for right hip pain, popping and tenderness.  The physical therapist (PT) noted hip tightness, and weakness 4+/5 except with extension.  A right hip magnetic resonance image (MRI) demonstrated osteoarthritis involving the anterior superior aspect of the right acetabulum.  A right hip X-ray was normal.  A repeat right hip X-ray showed a sub-articular pseudocyst.  A bilateral hip X-ray showed a right acetabular impingement syndrome.  A right hip MRI showed pseudocysts and a partial labral tear.  The orthopedist noted physical exam findings of mild antalgic gait, range-of-motion (ROM) limited to 90 degrees and clicking with ROM.  Despite aggressive PT, the CI underwent a diagnostic arthroscopy on 20 December 2007.  Post-operatively he resumed aggressive PT.  The MEB NARSUM exam performed approximately 7 months prior to separation documented right groin pain that was worse with extension.  The MEB NARSUM physical exam findings are summarized below.  The orthopedist noted a slight limp and weakness.  There were physical exam findings of ROM flexion limited to 100 degrees,” just slightly decreased from the contralateral hip.” Both commanders’ statements noted the same findings that the CI did not have any problem standing for long periods of time.

The VA Compensation and Pension (C&P) exam approximately 5 months  prior to separation documented sharp squeezing right hip pain with weakness, stiffness, swelling, give away, lack of endurance, locking and fatigability.  The pain radiated down the right leg.  The CI had functional impairments of no physical training, no running.  No jumping, marching, prolonged walking or standing.  The VA C&P physical exam findings are summarized in the chart below.

There were two goniometric ROM evaluations in evidence, with documentation of additional ratable criteria, which the Board weighed in arriving at its rating recommendation; as summarized in the chart below.

Right Hip (Thigh) ROM (Degrees)
MEB ~7 Mos. Pre-Sep
VA C&P ~5 Mos. Pre-Sep
Flexion (125 Normal)
90
80
Extension (20)
20
20
External Rotation (45)
20
45
Internal Rotation
20
10
Abduction (0-45)
40
30
Adduction (45)
--
25
Comment
Pos. painful motion; normal strength, sensation & reflexes
Antalgic gait; pos. weakness, tenderness & guarding
§4.71a Rating
10% (PEB 10%)
10% (VA 10%)

The Board directed attention to its rating recommendation based on the above evidence.  The PEB coded the right hip DJD with persistent pain after debridement of a labral tear condition as 5003 (arthritis, degenerative hypertrophic or osteoarthritis) and rated at 10%.  The VA coded the degenerative arthritis of right hip joints condition as 5003 with 5252 (thigh, limitation of flexion of) and rated at 10% for painful motion.  As noted above, the Board in compliance with the provisions of VASRD §4.129 (mental disorders due to traumatic stress) placed the CI on constructive TDRL for a minimum of 6 months.  The Board proceeded in the rating recommendation of the condition at TDRL placement.

The MEB NARSUM examination and service treatment notes warranted application of VASRD §4.59 (painful motion) and §4.40 (functional loss) to achieve the minimal compensable rating (10%).  There was no compensable ROM impairment under either the 5251 (limitation of extension) or 5252 (limitation of flexion) codes.  Code 5253 (thigh, impairment) was considered; but, loss of motion beyond 10 degrees of abduction was not documented and this was the only route to a rating higher than 10% under that code.  Thus there is no route to a rating higher than 10% under any applicable joint code and no coexistent pathology which would merit additional rating for the hip condition under a separate code.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the degenerative arthritis right hip condition coded 5003 at entry to the 6 month constructed TDRL period.

The Primary Care evaluation at 18 months after separation is the only exam available for the Board use as the basis for the TDRL removal or permanent rating recommendation.  The CI reported pain, stiffness, aches and locking in the right hip.  The physical exam findings were decreased ROM (no actual ROM values recorded), limited abduction and adduction with pain.  There was documentation of chronic pain with activity and physical exam findings of pain with ROM.  The Board agreed that application of VASRD §4.59 (painful motion) and §4.40 (functional loss) would need to be applied to achieve the minimal compensable rating (10%) as there were no actual ROM values recorded.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (Reasonable doubt), the Board recommends a permanent rating of 10% for the right hip degenerative joint disease condition.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercise100d.  In the matter of the right hip degenerative joint disease condition, the Board unanimously recommends an initial TDRL rating of 10% in retroactive compliance with VASRD §4.129 as DOD directed and a 10% permanent rating at 6 months IAW VASRD §4.71.  In the matter of the anxiety disorder NOS condition, the Board unanimously recommends an initial TDRL rating of 50% in retroactive compliance with VASRD §4.129 as DOD directed and a 10% permanent rating at 6 months IAW VASRD §4.130.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior separation be modified to reflect the CI was placed on the TDRL at 60% for a period of 6 months (IAW 4.129 and 4.71) and then permanently separated with severance pay by reason of physical disability with a final 20% rating as indicated below:

UNFITTING CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Anxiety Disorder NOS
9413
50%
10%
Right Hip Degenerative Joint Disease
5003
10%
10%
COMBINED
60%
20%






The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20130507, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










SAMR-RB									


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(TAPD-ZB / XXXXXXXX), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXXXX, AR20150012412 (PD201300257)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to  constructively place the individual on the Temporary Disability Retired List (TDRL) at 
50% disability for six months effective the date of the individual’s original medical separation for disability with severance pay and then following this six month period no recharacterization of the individual’s separation or modification of the permanent disability rating of 20%.

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum as follows:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was separated with a permanent combined rating of 20% effective the day following the six month TDRL period with no recharacterization of the individual’s separation.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will provide 50% retired pay for the constructive temporary disability retired six month period effective the date of the individual’s original medical separation and adjusting severance pay as necessary to account for the additional TDRL time in service.







3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:




Encl						     

CF: 
(  ) DoD PDBR
(  ) DVA

