





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME: XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2013-01248
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20040930


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (M1 Abrams Tank System Maintainer) medically separated for “depressive disorder, not otherwise specified,” rated at 0%. 


CI CONTENTION:  The applicant contends that his mental health condition should have been diagnosed as PTSD instead of borderline personality disorder and that he is currently rated at 100% for PTSD by the VA.  His complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20040831
VA* - based on Service Treatment Records (STR)
Condition
Code
Rating
Condition
Code
Rating
Exam
Depressive Disorder, Not Otherwise Specified
9435
0%
Nervous Condition…
9435
30%
STR
Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 1 
RATING:  0%
RATING:  30%
*Derived from VA Rating Decision (VARD) dated 20050518 (most proximate to date of separation [DOS]).  


ANALYSIS SUMMARY:  

Depressive Disorder, NOS.  The record shows that the CI entered active duty on 15 June 2001 and deployed in 2002 prior to the operations in 2003 and then again on 6 March 2003.  The Post-Deployment Health Assessment was dated 8 June 2003, 12 days prior to departure from theater.  It indicated that he did not engage in direct combat and discharge his weapon; see anyone wounded, dead, or killed; or, feel that he was in great danger of being killed.  Items 10, 11, and 12 were negative other than some disinterest or pleasure in doing things.  He did not seek further assistance and none was recommended other than routine care.  On a pre-deployment screen on 10 May 2004, 4 months prior to separation, he stated that his health was very good and did not have any concerns about his health.  The first mental health record in evidence was that day.  It noted that the CI had been seen for the second day in a row and was “unable/unwilling” to deploy.  The CI also commented that he “liked the army until my 1SG came.”  He was thought to have an adjustment disorder and a Chapter 5-17 separation was recommended.  On 17 May 2004, he reported that he had been more irritable since returning from deployment and that he had recently broken up with his fiancé.  The next record was dated 9 June 2004 when the CI presented to mental health as a walk-in patient.  He requested admission, stating concerns that he was schizophrenic.  The examiner noted that the CI was “self-referred because he is ‘feeling real low, no self-esteem, depressed’ in the context of a pending deployment…next week.”  He reported a past history of a hospital admission for 30 days at the age of 12-13 when his parents divorced.  He denied follow-up care.  He endorsed a chaotic upbringing with a schizophrenic mother and emotionally abusive father.  He had legal troubles as a youth, but stated that these were “wiped off his record.”  He was thought to have an adjustment disorder and returned to duty.  He was started on medications and follow-up prior to deployment was recommended.  He was still cleared for deployment at this time.  He was seen the next day in the emergency room (ER) and complained of suicidal ideation and 10 months of increasing stress.  He was admitted for psychiatric care.  He noted that he might harm others on the admission history.  He was thought to have a major depressive disorder (MDD) and rule out (R/O) acute stress disorder (DO) versus PTSD (post-traumatic stress disorder).  On 18 June 2004, the treating psychiatrist noted that the CI was “doing well now that unit is deployed.  Without SI/HI (suicidal ideation/homicidal ideation).”  His mental status examination (MSE) was unremarkable.  He was diagnosed with a depressive disorder, not otherwise specified (NOS), returned to duty and an MEB initiated.  On 21 June 2004, it was noted that his anxiety had persisted as he was concerned about how he would be treated when he returned to his base.  He was cleared to return to duty.  On 5 July 2004, he again presented with suicidal and homicidal ideation.  He reported that he had demons inside him, that he had not slept in 4 days, and that he needed to be admitted.  He was again admitted to the local psychiatric unit.  The admitting diagnoses were mood disorder NOS, anxiety disorder NOS and R/O factitious disorder.  It was thought that he would only be admitted for 1-2 days.  He was discharged several days later.  The psychiatrist noted that the “patient seems very dissatisfied with diagnoses of depression and anxiety.  He said that he thought he had bipolar disorder.”  It was noted that the level of severity reported by the CI was not observed by any of the staff.  It was also noted that he declined anti-psychotic medications even though he insisted that he had a psychotic disorder.  He was diagnosed with a mood disorder NOS and anxiety disorder NOS.  Cluster B traits were noted.  The examiner also commented that the CI was a reluctant and antagonistic participant in his treatment and discharge planning process.  On 14 July 2004, the CI reported significant improvement on medications.  A report of his psychological testing was prepared the next day.  It noted that he was improving (tested on both 25 June and 14 July 2004), but that this might reflect a desire on his part to stay in the military.  The chaotic upbringing was again noted as well as the fact that the CI quit high school in 10th grade and had legal trouble.  He was thought to be at risk for a personality disorder.  The diagnosis of PTSD was not supported.  He reported near death experiences and seeing non-American casualties (both denied on the Post-Deployment Health Assessment).  It was also noted that his girlfriend broke off their relationship after he returned from theater.  He was thought to have MDD, single episode in partial remission and an adjustment disorder, resolving, with a provisional diagnosis of a personality disorder NOS.  

On the MEB history dated 8 August 2004, the CI endorsed “panic attacks sometimes, “sometimes I can’t sleep,” that he had a depressive disorder, but denied memory problems.  Suspiciousness was not recorded and was not present on psychological testing.  

The narrative summary (NARSUM) was dated 8 August 2004, 7 weeks prior to separation, and dictated by the treating psychiatrist.  It noted that the CI was apparently in his usual state of good emotional health until the fall of 2003 after return from deployment (in June) when he experienced irritability, social withdrawal, difficulty concentrating, anxiety, as well as other symptoms.  He managed his symptoms without mental health intervention until 4 weeks before his unit was scheduled to re-deploy when his mental health deteriorated.  At presentation, he reported self-esteem problems, depressive symptoms, and the loss of an important romantic relationship.  He was seen multiple times and admitted twice as discussed above.  Since the second admission, his condition had stabilized, but he had not recovered to full duty status.  He reported long standing difficulties that defined a maladaptive character structure most consistent with a borderline level of personality organization.  It was again noted that he had legal troubles as a youth and had been admitted for 30 days at age 12 or 13 for “behavioral dyscontrol” following his parents’ divorce.  On mental status examination, he reported that his mood was not very good and his affect constricted.  His behavior was calm and cooperative, thought processes intact, and suicidal and homicidal ideation absent as were delusions and hallucinations.  His insight was limited.  The consensus of the mental health staff was that the CI had a depressive disorder NOS and anxiety disorder NOS with a family history predisposition and precipitated by routine military service.  Both were considered to be mild to moderate.  He was also thought to have a borderline level of personality organization vice a personality disorder.  

The CI did not report for the initial VA Compensation and Pension (C&P) examination scheduled for 29 March 2005.  Following separation, the CI was seen in the VA mental health clinic on 29 April 2005.  He reported worsening depression after a break up with his girlfriend and a recent 2-day hospitalization for the same the prior week.  Prior to that, his mood had been moderately stable.  He was restarted on medications and left after 2 days against medical advice (AMA) since he felt better.  He was seen again on 11 May 2005 and reported that he had felt better on medications which he took while still on active duty.  He reported one episode of assault when he punched someone who was flirting with his girlfriend.  He complained of racing thoughts, hypervigilance, talking to himself and de-realization.  He reported a significant history of drug abuse (ecstasy from age 16-18, ketamine heavily in the past (last in January 2005), and cocaine heavily in the past [last in November 2004]).  Admission was recommended but declined.  The CI then called back 5 days later and stated that he was “out of control” and needed to be admitted.  A second note, less than 2 hours after that, documented that he was feeling better and would not be coming in to the hospital.  

The mental health C&P examination was rescheduled and performed on 27 June 2005, 9 months after separation.  The CI reported that he could not hold a job.  He had been fired from 3 delicatessens, working at the first 2 for a few days and the third for 6-8 weeks.  He was let go due to inefficiency (not remembering orders).  He reported dropping out of school in the 10th grade as he “hung out with the wrong crowd.”  He admitted to one arrest, for disorderly conduct, and appeared to be concealing some of his activities.  He reported that he avoided people after return from his deployment.  He broke up with his girlfriend in August 2003, but they reconciled a few months prior to his separation.  They then broke up again in May 2005, the month prior to the C&P evaluation.  On examination, he was lucid, logical and goal directed.  He endorsed occasional suicidal ideation, but denied homicidal ideation or outright delusions.  His behavior was noted to be inappropriate at times and somewhat irritable.  His affect was restricted.  Speech was normal, but short term memory impaired with 2/3 objects recalled.  He endorsed panic attacks weekly and problems with impulse control with a spending problem with $10,000 in credit card debt.  He reported stressors while deployed in that he saw dead bodies in cars and fire fights.  He had a couple of friends killed although he did not see the bodies.  A friend committed suicide and he also saw boats on the river being blown up.  He endorsed intrusive thoughts and avoidance.  He was diagnosed with severe PTSD and a history of MDD.  The Board observed that the history upon which the diagnosis was made is not consistent with the other records in evidence.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the CI at 0% for depressive disorder not otherwise specified, coded 9435 (mood disorder not otherwise specified).  It noted that the condition had improved and was now mild; it also apportioned some of the symptoms to borderline factors and rated the CI one level lower (implying a 10% rating with a 10% deduction).  The VA initially rated the CI at 30% for a “nervous condition” based on the service treatment records, coded 9435.  He was determined to have moderate impairment meeting the 30% criteria.  It also determined that the condition was either incurred in or aggravated by his active service.  The VA subsequently raised the mental health condition, diagnosed as PTSD and MDD, to 70% retroactive to the date of separation, based on the VA C&P examination dated 27 June 2005, but retained the code 9435.  

The Board first considered if the provisions of VASRD §4.129 (mental disorders due to traumatic stress) were applicable.  It noted that the CI came from a chaotic childhood and had been an inpatient for mental health treatment for 30 days as a young teen.  He endorsed legal troubles and several examiners thought that he was withholding information.  He also dropped out of school in the 10th grade and reportedly abused drugs prior to accession.  His symptoms on active duty apparently began after the dissolution of a romantic relationship several months after his return.  He did not seek medical care though, until the day prior to his pre-deployment assessment.  The PEB examiner noted that the personality issues were evidenced by long standing difficulties with conduct, interpersonal relationships, and impulse control.  The VA examiner diagnosed PTSD based on a history which was not previously recorded and, in some details, had been specifically denied in previous histories.  The CI denied a history of mental health issues on the pre-accession MEPS history and the psychiatric examination was checked normal on the physical.  The evidence supports the existence of a mental health condition both prior to deployment and prior to accession.  Hence, the application of VASRD §4.129 was not supported.  

The Board then considered the rating under VASRD §4.130.  As noted, the VA C&P was proximal to a recent break up with his girlfriend and the diagnosis based on a history not supported by the service treatment records.  The PEB NARSUM and service treatment records were therefore assigned a higher probative value for rating purposes at separation.  The examiner noted evidence of long standing difficulties with conduct, cognition, interpersonal functioning, impulse control, and affectivity.  The Board also noted that the CI’s symptoms were first reported in the context of an upcoming re-deployment.  He improved after his unit deployed without him.  He was then readmitted, but the staff all noted that the observed behavior and reported symptoms were discordant.  He was also antagonistic in treatment and discharge planning.    

The Board considered the description of a 30% rating “Occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks (although generally functioning satisfactorily, with routine behavior, self-care, and conversation normal), due to such symptoms as: depressed mood, anxiety, suspiciousness, panic attacks (weekly or less often), chronic sleep impairment, mild memory loss (such as forgetting names, directions, recent events).”  The Board majority determined that the overall level of impairment more approximated the description of 30% impairment under the VASRD’s General Rating Formula for Mental Disorders: “Occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress, or; symptoms controlled by continuous medication.”  The Board majority surmised the PEB in this case made an inappropriate deduction for a non-compensable mental health condition that was neither formally diagnosed nor quantified by the MEB.  DoDI 1332.38, Encl 6, 6.1.8 states: "It is imperative that the Medical Evaluation Board (MEB) quantify the contribution of each medical condition to the overall industrial impairment manifested by the Service member."  

No such quantification is in the record.  Finally, the majority’s recommendation is based on a careful assessment of the evidence supporting a 30% rating under VASRD §4.130 criteria at the time of the CI’s separation.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the mood condition, the Board by a majority vote, recommends a disability rating of 30%, coded 9435 IAW VASRD §4.130.  The single voter for dissent submitted the appended minority opinion.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Depressive Disorder, NOS 
9435
30%
RATING
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20130909, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record








	


The dissent with the majority vote was based on the totality of the evidence in the service treatment record (STR).  The inconsistency between the histories provided to different examiners is much more than typically seen.  There is clearly a history of significant mental health problems prior to accession which were not disclosed at the time of accession.  While the Board cannot make an EPTS (existed prior to service) determination when the PEB has not already done so, this does call further into question the credibility of the CI and should be noted as the evidence is weighed.  Also, in the opinion of the minority voter, the contribution of the personality disorder is a major contributor to the overall impairment.  Finally, it is clear that the reported level of impairment was directly linked to external events as outlined in the narrative above and highlighted below.  

Following accession, the CI apparently functioned well as there is no information to the contrary.  The concern then is that actual level of function at the time of separation and if the contribution from the personality disorder can be determined and then considered as the overall rating IAW VASRD §4.130is determined.  

The PEB indicated that the contribution from the Axis II condition (borderline) factors were “sufficient to require apportionment down one level.”  The basis and authority for this deduction were not cited.  The minority voter held that the underlying Axis II conditions were independent of and not caused by the unfitting Axis I condition and, therefore, the deduction by the PEB appropriate.  It was noted, though, that the MEB did not apportion the relative contributions from the Axis I and Axis II conditions.  This would be necessary for a formal deduction; however, it does not exclude a determination of the overall level of impairment of function solely from the Axis I condition factors and basing an adjudication recommendation IAW VASRD §4.130.  The minority voter opines that this is reasonable, feasible, and within the scope of the PEB for Axis II factors to be considered when assessing the overall level of impairment.  The majority observed that the Axis II condition was never given a firm diagnosis.  The minority voter holds that the issue is not the label, but the impairment from it.  When multiple Axis I diagnoses exist, it is the combined impairment that is rated, not that from each diagnosis separately and the same criteria apply regardless of diagnosis.  

As noted above, the CI had a dysfunctional childhood which included legal troubles, dropping out of high school, drug abuse, and a 30-day hospital admission for mental health problems.  None of this was disclosed prior to accession.  Other than the hospitalization, this history is consistent with an Axis II condition.  

The CI himself did not note any problems on either the post-deployment form or on the pre-deployment.  In fact, the CI reported that he did not “currently have any questions or concerns about your health” on the pre-deployment assessment which was the same day that he was seen in mental health.  He subsequently reported ongoing symptoms for over 10 months, which would coincide with the time of redeployment in 2003.  There is no evidence in the record to support this statement nor is there any indication of duty impairment until the pre-deployment assessment.  

The initial mental health assessment in evidence noted that the CI was unable or unwilling to redeploy.  It was noted that he had been happy with the Army until he had a new first sergeant.  A chapter 5-17 separation was recommended and the CI returned to duty pending administrative action.  In other words, no restriction from a mental health condition was placed.  The CI was seen multiple times over the next few weeks leading up to his scheduled (second) deployment with escalating symptoms.  This was coincident with a break-up with his fiancé.  On 11 June 2004, close to the scheduled redeployment, he reported concern that he might hurt himself or others and was admitted for observation and treatment.  His unit deployed without him and he was discharged on 18 June 2004, apparently the day after his unit deployed.  It was noted at discharge that “he was doing well now that unit is deployed.”  Shortly thereafter, he was readmitted on 6 July 2004 for worsening symptoms.  At admission, it was thought that he would only be an inpatient 1-2 days.  The medical record records that he was dissatisfied with his diagnosis (depression and anxiety) and sought a diagnosis of bipolar disorder.  The severity of symptoms which he reported was not consistent with observations of the staff.  He also declined medications for bipolar disorder, but was discharged with medications for depression (Lexapro) and anxiety (Klonopin).  He was noted to “be a reluctant and antagonistic participant in his treatment and discharge planning processes.”  

The minority voter observed that the CI was admitted 3 times proximate to separation.  However, this must be taken in context of external events in his life.  The first admission was associated with a break-up with his fiancé and with an imminent redeployment; the second with perceived mistreatment at his base following his discharge from the hospital; the last admission was again after a break-up with his fiancé.  In each hospitalization, he rapidly improved and did so despite non-compliance with recommended treatment.  As already noted, in at least the second hospitalization, his observed behavior did not match the reported severity of symptoms.  Additionally, following separation, the CI requested admission stating that he was “out of control’ and then called back 2 hours later stating that all was well.  

The majority based its recommendation on the overall level of impairment without a deduction for either an EPTS component or the contribution from Axis II traits.  

The minority voter noted that the CI was consistently noted to have Axis II traits although he was never formally given the diagnosis of a personality disorder and recognizes that the latter is necessary for a deduction to be entertained.  However, the minority voter opines that the criteria for a 30% rating were still not met.  As noted above, a 30% rating entails “occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks (although generally functioning satisfactorily, with routine behavior, self-care, and conversation normal), due to such symptoms as: depressed mood, anxiety, suspiciousness, panic attacks (weekly or less often), chronic sleep impairment, mild memory loss (such as forgetting names, directions, recent events).”  At the time of separation, the CI reported “panic attacks sometimes”, “sometimes I can’t sleep”, and that he had a depressive disorder, but denied memory problems.  Suspiciousness was not recorded and was not present on psychological testing.  The inability to perform occupational tasks intermittently is normally demonstrated by hospitalization.  However, the 2 hospitalizations on active duty resulted in the avoidance of an undesirable situation.  The first was re-deployment and the CI was better the day after his unit deployed.  Prior to the second admission, he had expressed concern that he would not be treated fairly by the mental health personnel at his base.  He was disappointed and irritated at returning to his base, reported symptoms of greater severity than observed, and was antagonistic to the discharge and treatment process.  

Based on discussion just elaborated, the minority voter finds insufficient reasonable doubt to sustain the majority recommendation.  The totality of the evidence provides ample support for a conclusion that the PEB’s adjudication of the unfitting mental health condition was neither unreasonable nor unfair.  The overall level of impairment, absent a formal deduction for the Axis II impairment, was thought to be closer to the level for a 10% rating “occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress, or; symptoms controlled by continuous medication.”  

The Secretary is respectfully requested to consider the minority recommendation that the mental health condition be rated at 10%.  


SAMR-RB																		

MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXX, AR20160002600 (PD201301248)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 30% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 30% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.







3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


			      
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA


