





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX 	 CASE:  PD-2013-01625	
BRANCH OF SERVICE:  NAVY	 BOARD DATE:  20150717
SEPARATION DATE:  20040130		 


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Information Systems) medically separated for low back pain (LBP).  The back condition did not improve adequately to meet the physical requirements of his rating.  He was placed on limited duty and underwent a Medical Evaluation Board (MEB).  The back condition, described as “acquired spondylolisthesis” and “lumbago” was forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  No other conditions were submitted by the MEB.  The Informal PEB adjudicated the LBP as unfitting, rated 10%.  The spondylolisthesis was determined to be Category II (related to the unfitting LBP condition).  The CI made no appeals and was medically separated.


CI CONTENTION:  According to the board, my condition would get worse over time. Knowing this, my rating should have been higher than 10%.  I am not able to play sports.  I can’t bend over, my sleep habits have changed.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

Service  IPEB – Dated 20031023
VA - (~4 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Low Back Pain (LBP)
5295
10%
Thoracolumbar Strain
5237-5003
10%
20030911 
Grade I Spondylolisthesis of L5
Category II




Other x 0  
Other x 1 

Rating:  10%
Combined:  10%
Derived from VA Rating Decision (VARD) dated 20040226 (most proximate to date of separation [DOS])  



ANALYSIS SUMMARY:    

Low Back Pain (LBP).  In February 2000, shortly after entering the Navy, this CI began having LBP.  At first his LBP was on an occasional basis.  Over time, it became worse.  In November 2001, magnetic resonance imaging of the spine revealed spondylolisthesis, with disc herniation at L4-L5 and L5-S1.  He was treated with exercise, physical therapy (PT), drugs, and other conservative measures.  In spite of all treatment efforts, his LBP persisted and an MEB was initiated.  The MEB narrative summary was dated 22 July 2003. The CI reported LBP with running or with lifting any objects over 40 pounds.  After being excessively active, his pain lasted for 2-3 days.  The MEB physical examination (PE) was in April 2003.  On PE of the back, there was some lumbar tenderness, but no muscle spasm was noted.  Straight leg raise (SLR) was negative bilaterally, and he had full range-of-motion (ROM).  

On 11 September 2003, 20 weeks before separation, the CI had a VA Compensation and Pension (C&P) exam.  He reported sharp pain when sitting or lying for a prolonged period.  On PE, there was no heat, redness, swelling, effusion, muscle spasm, or tenderness.  SLR was positive on the right, with a sign of radiculopathy down the right thigh.  ROM was essentially normal, with pain at the outer extreme of flexion.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB and the VA chose different coding options for the LBP condition, but both assigned a disability rating of 10%.  The September 2003 C&P exam was just 20 weeks before the DOS and therefore had significant probative value.  At that exam, back ROM was essentially normal, with pain at the outer extreme of flexion.  The Board determined that the back condition was non-compensable based solely on the ROM criteria in the VASRD §4.71a General Rating Formula for Diseases and Injuries of the Spine.  However; IAW VASRD §4.40 (Functional loss) and §4.59 (Painful motion), when part of the musculoskeletal system becomes painful on use, it must be regarded as seriously disabled.  A 10% rating is warranted when there is satisfactory evidence of functional limitation due to painful motion.  The Board determined that a separation disability rating of 10% was appropriate.  

The Board tried to find a path to a higher rating.  There was not sufficient evidence of muscle spasm or guarding severe enough to cause abnormal gait or abnormal spinal contour.  The Board considered using other diagnostic codes which could be applied to the CI’s condition. The other VASRD codes that were considered did not result in a higher rating, since the record did not show sufficient evidence of a seriously disabling back condition or spinal abnormality that would justify a higher rating.  The Board also considered the matter of radiculopathy.  After review of all the information in the record, there was insufficient evidence of a clinically significant radiculopathy that interfered with performance of military duties. The CI did have neurological symptoms.  However, there was not sufficient performance-based evidence that the neurological condition caused significant interference with satisfactory performance of military duties.  Therefore, the Board concluded that there was no unfitting radiculopathy present at DOS.  Furthermore, it was noted for the record, that IAW the VASRD §4.71a General Rating Formula for Diseases and Injuries of the Spine, a disability rating for spinal conditions shall be applied with or without symptoms such as pain (whether or not it radiates).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (Reasonable doubt), the Board recommends a 10% disability rating for the unfitting LBP condition.

The PEB used VASRD code 5295.  However, the VASRD coding and rating standards for the spine were changed on 26 September 2003, and code 5295 became invalid.  The Board recommends code 5242 (degenerative arthritis of the spine), which is a valid code to describe the CI’s back condition. 

Grade I Spondylolisthesis of L5.  The PEB adjudicated this condition as Category II (related to the unfitting LBP condition).  The Board determined that the Grade I spondylolisthesis was indeed related to the unfitting LBP condition, and did not constitute a separately unfitting condition for disability rating purposes.  It is appropriate for this condition to be considered Category II.  After due deliberation, considering all of the evidence and mindful of VASRD §4.14 (Avoidance of pyramiding), the Board found insufficient cause to recommend a change in the PEB adjudication of the Grade I spondylolisthesis of L5.    


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication. The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the unfitting LBP condition and IAW VASRD §4.40 and §4.59, the Board unanimously recommends a rating of 10%, coded 5242.  In the matter of the Grade I spondylolisthesis LBP condition and IAW VASRD §4.14, the Board unanimously recommends no change in the PEB adjudication as Category II.  There were no other conditions within the Board’s scope of review for consideration.  	 


RECOMMENDATION:  The Board, therefore, recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING
Low back pain (LBP)
5242
10%
COMBINED
10%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20131001, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 17 Aug 15

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN



