





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2013-01665
BRANCH OF SERVICE:  NAVY	BOARD DATE:  20150317
SEPARATION DATE:  20040621


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Non-Rated/Operations Specialist) medically separated for fibromyalgia (FM).  The condition could not be adequately rehabilitated to meet the physical requirements of her Rating or satisfy physical fitness standards.  She was placed on light duty and referred for a Medical Evaluation Board (MEB).  The “fibromyalgia syndrome” condition was forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  The MEB also identified and forwarded five other conditions detailed in the chart below for PEB adjudication.  The Informal PEB adjudicated “fibromyalgia syndrome” as Category I unfit; and “mixed connective tissue disease” as Category II, related to the unfitting Category I condition.  The PEB likely applied the Veterans Affairs Schedule for Rating Disabilities (VASRD) in making this rating determination.  The remaining conditions were determined to be Category III: not separately unfitting and not contributing to the unfitting condition.  The CI made no appeals and was medically separated.


CI CONTENTION:  “I have always disagreed with my rating but didn’t think there was anything I could do about it.  I have never had a drink of alcohol, smoked cigarettes nor or used drugs.  I participated in sports such as track, basketball, volleyball and drama.  I worked out 4-5 days a week.  When joined the US Navy, I was very healthy and in great shape.  I did not have medical issues until I served aboard the USS Pearl Harbor.  My experience was so traumatic that it changed my whole life.  I continue to have these medical problems to this day.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

IPEB – Dated 20040401
VA* - ~5 Months Pre- Separation
Condition
Code
Rating
Condition
Code
Rating
Exam
Fibromyalgia Syndrome
5025
10%
Fibromyalgia
5025
NSC
20040227
Mixed Connective Tissue Disease
Cat II 
Mixed Connective Tissue Disease
5099-5025
20%
20040227
Non-Erosive Gastro-Esophageal Reflux Disease
Cat III
Gastroesophageal Reflux Disease And Dysphagia
7336
NSC
20040227
Dysphagia





Gastritis Treated
Cat III
No VA Placement
History of Iron Deficiency Anemia


Other x 0 (Not In Scope)
Other x 5
RATING:  10%
COMBINED RATING:  30%
*Derived from VA Rating Decision (VARD) dated 20041019 (most proximate to date of separation [DOS]).


ANALYSIS SUMMARY:

Fibromyalgia Syndrome/Mixed Connective Tissue Disease (Category II).  A treatment note dated 11 May 2001 documented  reports of bilateral knee and low back pain.  The CI was evaluated by rheumatology and diagnosed with FM and mixed connective tissue disease (MCTD) with Lupus like symptoms.  At the narrative summary (NARSUM) examination dated 21 January 2002 occasional joint stiffness, some in the hands, but lasting less than 60 minutes in the morning with Raynaud's Syndrome, fatigue, multiple muscle and joint pain, headaches, sleep disturbance, and increasing shortness of breath with some dyspnea on exertion.  The physical examination was significant for tenderness to palpation as 14 of 18 trigger points.  Diagnoses of MCTD, FM, iron-deficiency, and pregnancy were rendered.  A primary care treatment note dated 21 August 2003 documented that the CI was found to be fit for duty by rheumatology, but expressed that she did not think she could perform her duties.  A treatment note dated 28 August 2003 documented an acute flare up of her Lupus like symptoms associated with her MCTD.  She was treated with a muscle relaxant, narcotic medication, and 48 hours quarters.  A rheumatology note dated 1 October 2003 documented exacerbation of her FM pain, chest tightness, and exacerbation of her low back pain.  The examiner noted reports of new onset difficulty swallowing solid and liquids with acid reflux symptoms and 10 pound weight loss.  The physical examination demonstrated tenderness to palpation of 14 of 18 trigger points with diffuse costochondral (rib cage) tenderness.  Diagnoses of fibromyalgia, MCTD, history of anemia, and new gastroesophageal reflux disease (GERD) with dysphagia were rendered.  The examiner opined that the CI would require indefinite treatment with unpredictable acute exacerbations and was unable to perform her duties due to her medical conditions.  A psychiatric NARSUM addendum dated 17 November 2003 noted that after an adequate period of observation and evaluation, the primary psychiatric diagnosis, was established as no diagnosis on Axis I.  

t the VA Compensation and Pension (C&P) examination performed 5 months prior to separation, the CI reported tight sensation in her forearms, chest tenderness without shortness of breath, bilateral knee pain, difficulty swallowing food, and intermittent tension headaches.  The physical examination was normal except for knee crepitus with squatting.  The examiner opined that the CI did not currently have fibromyalgia or lupus.  Diagnoses of dysphagia with normal barium swallow, tension headaches, and bilateral patellofemoral syndrome were rendered.  A gastroenterology NARSUM addendum dated 15 March 2004 noted a long history of intermittent episodes of difficulty swallowing solids which lasted 30 minutes and decreased with medication to inhibit acid production in the stomach.  The examiner noted a normal test for esophageal motility (Barium Swallow).  The examiner documented that an endoscopic esophageal dilation and biopsy was performed on 4 March 2004.  The biopsy revealed acute gastritis (inflammation) and helicobacter organisms.  The CI was treated with antibiotic therapy.  Diagnoses of non-erosive GERD probably related to her MCTD and helicobacter pylori gastritis, treated were rendered.

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB adjudicated the FM condition as unfitting and the MCTD without significant end-organ involvement as Category II.  The PEB rated the FM condition at 10%.  The VA did not service-connect the FM condition, but rated the MCTD analogous to fibromyalgia at 20%.  The Board first considered if the Category II MCTD could be reasonably justified as separately unfitting.  Board members considered that pain was the primary symptom of FM and MCTD conditions that contributed to the disability in this case.  Board members agreed that it would be speculative to segregate the pain associated with each condition.  The Board determined that the MCTD could be reasonably justified as separately unfitting; however, separate ratings would not be achievable without violation of VASRD §4.14 (avoidance of pyramiding) and that changing the Category II designation would be of no benefit to the CI; therefore, the Board recommends no change in the PEB adjudication of the MCTD as Category II.

The Board then considered whether there was evidence for a higher than 10% rating for the FM pain condition with the subsumed pain of the MCTD condition.  The Board determined that the episodic muscle and joint pain flare-ups and the rheumatologist’s confirmation of the unpredictable nature of acute exacerbations as meeting criteria for a 20% rating under VASRD 5025.  The Board determined that the evidence intermittent response to therapy and pain remission did not support a 40% rating for constant and refractory to therapy.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the FM condition.

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that non-erosive GERD, dysphagia, and history of anemia were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The non-erosive GERD and history of anemia were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  The dysphagia was implicated in the commander’s statement but was not profiled nor judged to fail retention standards.  All were reviewed and considered by the Board.  There was no performance based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the non-erosive GERD, dysphagia, and history of anemia conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the FM condition, the Board unanimously recommends a disability rating of 20%, coded 5025 IAW VASRD §4.71a.  In the matter of the MCTD condition, the Board unanimously recommends no change in the PEB adjudication as Category II.  In the matter of the contended non-erosive GERD, dysphagia, and history of anemia conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of her prior medical separation:

CONDITION
VASRD CODE
RATING
Fibromyalgia 
5025
20%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20131015, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
		   DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:   (a) DoDI 6040.44
       (b) PDBR ltr dtd 24 Jun 15 ICO XXXXXXXXXXXXXXX
	 (c) PDBR ltr dtd 19 Jun 15 ICO XXXXXXXXXXXXXXX
	 (d) PDBR ltr dtd 12 May 15 ICO XXXXXXXXXXXXXXX
	 (e) PDBR ltr dtd 9 Jun 15 ICO XXXXXXXXXXXXXXX

1.  Pursuant to reference (a) I approve the recommendations of the Physical Disability Board of Review set forth in references (b) through (e).

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXX, former USN: Entitlement to disability severance pay with a disability rating of 20 percent (increased from 10 percent) effective date of discharge.

     b. XXXXXXXXXXXXXXX, former USMC: Entitlement to disability severance pay with a disability rating of 20 percent (increased from 10 percent) effective date of discharge.

     c. XXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 20 percent) effective date of discharge.

     d. XXXXXXXXXXXXXXX, former USN:  Entitlement to disability severance pay with a disability rating of 10 percent (increased from 0 (zero) percent) effective date of discharge.
     
3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are completed.


