





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2013-01852
BRANCH OF SERVICE:  MARINE CORPS 	BOARD DATE:  20150721
SEPARATION DATE:  20050131  


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Automotive Mechanic) medically separated for chronic left ankle pain. The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  The “chronic left ankle pain” was forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  The MEB also identified and forwarded four other conditions (left anterior, inferior talofibular ligament tear; left ankle loose body; osteochondritis dissecans (OCD), tibial plafond, articular surface; and left ankle sprain secondary to inversion injury) for PEB adjudication.  The Informal PEB (IPEB) adjudicated chronic left ankle pain as unfitting, rated 20%, with likely application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The remaining conditions were listed as Category II (contributing to the unfitting condition).  The CI appealed to the Reconsideration PEB (RPEB), which affirmed the PEB findings and rating.  The CI also demanded a Formal PEB; however, there was no new evidence presented to compel the RPEB to grant one and ultimately the CI accepted the RPEB findings and was medically separated.  


CI CONTENTION:  “He was given a higher rating for his condition by the VA.  He was not evaluated for his hypertension and heart disease conditions.  His complete submission is at Exhibit A.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  








RATING COMPARISON:  

Recon PEB – Dated 20041006
VA* - (~1 Day Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Left Ankle Pain
5099-5003
20%
Residual Scars, Left Ankle
7805
0%
20050201



Residual, Post Operative Left Ankle
5299-5271
10%
20050201
Left Ankle Loose Body
Cat II




Osteochondritis Dissecans, Tibial Plafond,
Articular Surface
Cat II




Left Ankle Sprain
Cat II




Left Anterior Inferior Talofibular Ligament
Tear
Cat II




Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 10 (equals SC, NSC & deferred)
RATING:  20%
RATING:  40%
*Derived from VA Rating Decision (VARD) dated 20050316 (most proximate to date of separation (DOS)).  


ANALYSIS SUMMARY:  

Left Ankle.  The narrative summary (NARSUM) detailed that the CI had an inversion injury of the left ankle in February 2003 (20 months prior to separation).  He was initially diagnosed with ankle sprain and was treated conservatively (non-narcotic analgesic drugs, physical therapy, and light duty).  A subsequent X-ray showed “small avulsion off the lateral malleolus, stable ankle, no OCD lesions."  Magnetic resonance imaging (MRI) of the left ankle in July 2003 showed a joint effusion and a disruption of the anterior inferior talofibular ligament.  He was put in an ankle immobilizer for 6 weeks, but had return of his pain with standing and walking.  He had surgery (arthroscopy) in May 2004 (8 months prior to separation) which showed “lots” of inflamed synovium (joint lining) and an area of OCD (partial or complete detachment of a fragment of bone and cartilage at a joint) in the weight bearing surface of the tibia, both of which were debrided.  He continued to have pain, despite a steroid injection.  

At an orthopedic appointment on 14 June 2014 (7 months prior to separation), the CI said his ankle still hurt.  The examiner stated that there was slight ankle effusion and “he has a little bit of stiffness in dorsiflexion but almost gets to neutral.”  At the NARSUM examination on 30 July 2004 (6 months prior to separation), the CI walked with a cane, and examination of the ankle revealed “tenderness at the lateral portal of the ankle.”  A DD Form 2808, Report of Medical Examination, was completed on 17 August 2004, 5 months prior to separation.  There was tenderness to palpation on the lateral ankle, no effusion, a well-healed surgical scar, and decreased range-of-motion (ROM) in all directions due to pain.  An MRI in November 2004 showed persistent evidence of damaged cartilage and effusion, and the ligament was still presumably disrupted.  

At the VA Compensation and Pension (C&P) exam on 1 February 2005 (a day after separation), the CI reported difficulty putting any pressure on his ankle without causing excruciating pain and a slipping feeling, and an inability to do any impact exercises.  On examination the CI had antalgic gait, using a cane and favoring his left ankle.  Appearance of the ankle was normal with no deformity or swelling; it was not instable although there was pain on the lateral aspect with inversion.  There was no crepitation (grinding noise with movement).  Dorsiflexion was 10 degrees (normal 20) and plantar flexion 35 degrees (normal 45), with additional limitation due to pain with repetitive use.  

The Board directed its attention to its rating recommendation based on the above evidence.  The VA rated the condition at 10%, analogously coded 5271 (limited motion of ankle, moderate), citing limited ROM.  The PEB rated the condition (chronic left ankle pain) at 20%, analogously coded 5003 (degenerative arthritis).  The PEB also listed four other diagnoses, all related to the left ankle, as Category II (contributing to the unfitting condition).  The Board noted that the four contributing conditions actually described slightly different aspects of the injury of and disability to the left ankle, and could not be separately rated without violating VASRD §4.14 (avoidance of pyramiding).  Given the absence of ankylosis or malunion, VASRD §4.71a offers no applicable ankle code which would yield a rating higher than 20%.  The Board also reviewed code 5262 (impairment of tibia and fibula), because of the OCD involving the tibial plafond.  The residual ROM, lack of instability, and normal strength of the ankle did not support a higher rating of 40% (nonunion with loss motion, requiring brace) or 30% (malunion with marked ankle disability).  A higher rating was not available under code 5003.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the left ankle condition.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the left ankle condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20130926, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record 


MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 17 Aug 15

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN


