





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00445
BRANCH OF SERVICE:  Army	 Separation Date:  20071126


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Military Police) medically separated for facial burns and chronic bilateral knee pain.  The conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was issued a permanent P3, L3 profile and referred for a Medical Evaluation Board (MEB).  The “skin hypersensitivity to sun and heat residual effect of second degree burns over less than 10% of body surface area” and “chronic bilateral knee pain” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded two other conditions (reactive airway disease, secondary to heat and smoke inhalation and tinnitus) for PEB adjudication.  The Informal PEB adjudicated “disfigurement of the face secondary to IED burns” as unfitting, rated 10% citing application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) and “chronic bilateral knee pain” as unfitting, rated 10% citing application of the US Army Physical Disability Agency (USAPDA) pain policy.  The remaining conditions were determined to be not unfitting.  The CI made no appeals and was medically separated.  


CI CONTENTION:  His conditions continue to worsen and negatively impact his daily activities.  Additionally, he was not evaluated for his PTSD, TBI and Sleep Apnea conditions.  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 




RATING COMPARISON:  

IPEB – Dated 20071001
VA* - Based on Service Treatment Records (STR)
Condition
Code
Rating
Condition
Code
Rating
Exam
Disfigurement of the Face Secondary to IED Burns 
7800
10%
Disfigurement of Face, with Heat and Sun Skin Sensitivity
7800
10%
Service Treatment Record
(STR)
Chronic Bilateral Knee Pain Secondary to Shrapnel Injuries from IED Explosion 
5099-5003
10%
Chondromalacia, Bilateral Knee Secondary to Shrapnel Injuries
5099-5010
10%

Reactive Airway Disease
Not Unfitting
Reactive Airway Disease, Tinnitus, Hearing Loss Trachea Burns, Bilateral Arm Burns, Burn of the Right Hand, with decreased strength, and Burn of the Left Thigh
6299-6202
50%

Other x 1 (Not In Scope)
Other x 0
RATING:  20%
RATING:  60%
*Derived from VA Rating Decision (VARD) dated 20071211 (most proximate to date of separation (DOS)).  


ANALYSIS SUMMARY:  

Disfigurement of the Face Secondary to IED Burns… Condition.  The CI sustained burns to his face from an IED attack on his vehicle on 19 September 2006.  He was medevac’d to the Burn unit in Germany then CONUS for a combined 15 days of inpatient treatment.  He was found to have partial thickness burns (damage that has extended through the epidermis and into the dermis (the second layer of skin)) to his forehead, midface, nose, lips, chin, and right posterior neck.  He also sustained a small burn on his tongue and leg.  The CI was followed by the Burn Rehabilitation Specialists from November 2006 through to May 2007.  The commander’s statement indicated that the CI could not stay exposed to sunlight for any extended period of time due to his burns.  

The MEB Narrative Summary (NARSUM) exam, approximately 4 months prior to separation, documented that the CI had healed “quite well” from his facial burns.  However, the CI continued to suffer from severe heat and sun intolerance.  The physical exam findings were a clear head, ears, eyes, nose, and throat.  The face showed confluent erythema (reddened areas) of the skin of the forehead, axillary and mandibular areas.  A short walk outside to get some paperwork resulted in increased flushing of the skin.  There was a photo attached which showed his facial scars.  As per the PEB disability description, the facial scar exceeded six square inches and was hypopigmented.  

The VA Compensation and Pension (C&P) exam approximately 7 months after separation documented that the CI could not tolerate the heat due to his facial burns.  He had primarily 3rd degree burns on his nose, lips and chin.  The heat bothered him and he grew a beard because shaving the face was extremely painful.  He had to wear a large hat to protect his face in the sun.  There were physical exam findings of mild facial scarring consistent with the photo of facial burns sustained in the Service; mildly red patches with slight skin roughness on the upper 1/2 of the forehead, entire external nose, 2/3rds of both upper and lower lips, a small patch on his mid chin and mild redness of both cheeks; all scars covered approximately 30-40% of the total face, approximately 15-20% of all exposed surface areas, all scars covered less than 10% of total body surface area.  (Note:  The increased VA scar ratings in December 2008 was based on changed VASRD criteria not applicable at the time of separation).  

The rating criteria for code 7800, disfigurement of the head, face, or neck (2007 version: prior to VASRD change in October 2008) are extracted below for reference:  

With visible or palpable tissue loss and either Gross distortion or asymmetry of three or more features or paired sets of features (nose, chin, forehead, eyes (including eyelids), ears (auricles), cheeks, lips), or; with six or more characteristics of disfigurement .................................................................................................................. 80
With visible or palpable tissue loss and either gross distortion or asymmetry of two
features or paired sets of features (nose, chin, forehead, eyes (including eyelids),
ears (auricles), cheeks, lips), or; with four or five characteristics of disfigurement ..................................... 50
With visible or palpable tissue loss and either gross distortion or asymmetry of one
feature or paired set of features (nose, chin, forehead, eyes (including eyelids),
ears (auricles), cheeks, lips), or; with two or three characteristics of disfigurement .................................. 30
With one characteristic of disfigurement .................................................................................................... 10

Note (1): The 8 characteristics of disfigurement, for purposes of evaluation under § 4.118, are:
Scar 5 or more inches (13 or more cm.) in length.
Scar at least one-quarter inch (0.6 cm.) wide at widest part.
Surface contour of scar elevated or depressed on palpation.
Scar adherent to underlying tissue.
Skin hypo-or hyper-pigmented in an area exceeding six square inches (39 sq. cm.).
Skin texture abnormal (irregular, atrophic, shiny, scaly, etc.) in an area exceeding six square inches (39 sq. cm.).
Underlying soft tissue missing in an area exceeding six square inches (39 sq. cm.).
Skin indurated and inflexible in an area exceeding six square inches (39 sq. cm.).
Note (2): Rate tissue loss of the auricle under DC 6207 (loss of auricle) and anatomical loss of the eye under DC 6061 (anatomical loss of both eyes) or DC 6063 (anatomical loss of one eye), as appropriate.
Note (3): Take into consideration unretouched color photographs when evaluating under these criteria.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the “Disfigurement of the Face Secondary to IED Burns…” condition at 10% (with one characteristic of disfigurement) and coded as 7800 (disfigurement of the head, face, or neck).  The PEB cited their reason for rating at 10% as “areas of marked heat and skin intolerance; photos demonstrate this is one continuous “scar” which exceeds six square inches and is hypo pigmented.”  The VA initially rated the disfigurement of face, with heat and sun skin sensitivity condition at 10% based on the STR and coded as 7800.  At the time of the initial VA rating, there was no C&P exam performed.  A VA C&P exam was performed approximately 7 months after separation led to a 30% rating.  

The Board discussed how many of the characteristics of disfigurement IAW §4.118 were present.  There was clearly “skin hypo-or hyper-pigmented in an area exceeding six square inches” as adjudged by the PEB.  There was no scar elevation or depression, adherence to underlying tissue, missing underlying soft tissue, or induration and inflexibility noted on any examinations.  The Board deliberated if the VA exam finding of skin roughness equated to “skin texture abnormal” or if the characteristics of scar length (5 or more inches) or scar width (one-quarter inch wide at widest part) were met for meeting a second or third characteristic of disfigurement.  The Board adjudged that the VA exam findings of skin roughness equated to abnormal skin texture over six square inches and met the requirements for a second characteristics of disfigurement.  Although the description may have met the length and width criteria as well, the nature of the scar area with no incised or lacerated wound findings made those criteria less clear.  The Board adjudged that the CI’s burns met the 30% rating of “with two or three characteristics of disfigurement.”  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 30% for the “Disfigurement of the Face Secondary to IED Burns…” condition IAW §4.118.  

Bilateral Knee Condition:  The CI sustained shrapnel, trauma, and burn injuries to both knees as a result of an IED attach.  He underwent an incision and drainage of the left knee wound in September 2006.  He continued to be treated for bilateral chondromalacia knee pain.  A right knee MRI showed medial meniscus degeneration, bone edema (swelling) and mild patellar chondromalacia.  The left knee MRI showed mild patellar chondromalacia and a small area of bone edema and a cyst.  The commander’s statement indicated that the CI could not run, walk fast or put any pressure on his knees.  The MEB NARSUM exam approximately 4 months prior to separation documented that the CI complained of chronic bilateral knee pain.  He was unable to run, jump, march, ruck, carry his field gear and perform several of his functional soldier tasks.  The MEB NARSUM physical exam findings showed pain-limited motion and are summarized in the chart below.  The VA C&P exam approximately 13 months after separation documented that the CI’s knees had progressively worsened.  The CI reported his knees had weakness, giveaway, stiffness, instability, swelling and tenderness with flares every 2-3 weeks.  The VA C&P physical exam findings are summarized in the chart below.  

There were range-of-motion (ROM) evaluations in evidence, with documentation of additional ratable criteria, which the Board weighed in arriving at its rating recommendation; as summarized in the chart below.  

Knee ROM
(Degrees)
MEB ~4 Mo. Pre-Sep
VA C&P ~13 Mo. Post-Sep

Left
Right
Left
Right
Flexion (140 Normal)
87
105
0-95
0-115
Extension (0 Normal)


-10
0
Comment
ROM limited by pain, muscle tension; left knee with tenderness at joint line and patella
Painful motion; tenderness: left knee with crepitus
§4.71a Rating
10%
10%
10%
(VA 10% + 10%)
10%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the “Chronic Bilateral Knee Pain Secondary to Shrapnel Injuries from IED Explosion” condition with application of the USAPDA pain policy under the single analogous code 5099-5003 (arthritis, degenerative).  This coding approach was countenanced by AR 635-40 (B.24 f.), but IAW DoDI 6040.44 the Board must apply only VASRD guidance to its recommendation.  The Board first considered if each knee having been uncoupled from the combined rating could be reasonably justified as independently unfitting.  The Board noted that treatment notes and the MEB NARSUM evidenced reports of pain in both knees which was well documented and there were no notes in which pain was isolated to a single knee joint.  Both knees were profiled and mentioned in the commander’s statement, and there were no unilateral distinctions with regards to clinical features or fitness considerations.  Members agreed that the each knee independently would have rendered the CI incapable of continued service within his training for his MOS is separately unfitting, and that identical coding and ratings are applicable.  The VA initially rated “chondromalacia, bilateral knees secondary to shrapnel injuries” at 10%; coded analogously to 5010 (arthritis, due to trauma, substantiated by X-ray findings) based on the Service record without a VA exam and without specifying details of the knee exams.  Based on the first VA exam of the knees, the VA rated the right knee at 10% for painful motion and the left knee with two 10% ratings; 10% for limited flexion and 10% for pain-limited motion.  

The remote VA exam was adjudged to be post-separation worsening and the NARSUM exam had the highest probative value for rating at separation.  The NARSUM exam documented pain-limited knee motion, and the PEB disability description specified the limited ROMs noted in the NARSUM.  The Board determined that there was satisfactory evidence of pain-limited motion for a 10% rating for each knee under the criteria of 5003, or with application of VASRD §4.59 (painful motion).  There was no evidence of incapacitating exacerbations, instability, meniscal tear or surgery, or more limited ROMs for the knee joint that would have resulted in a rating higher than 10% for either knee.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt) and §4.59 (painful motion), the Board recommends that each knee be found to be reasonably separately unfitting with a disability rating of 10% for each knee; each coded 5099-5003 IAW VASRD §4.71a.  
Contended PEB Conditions.  The contended condition adjudicated as not unfitting by the PEB was “Reactive Airway Disease.”  The Board’s first charge with respect to this condition is an assessment of the appropriateness of the PEB’s fitness adjudication.  The Board’s threshold for countering fitness determinations is preponderance of the evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  

The CI had injury due to heat and smoke inhalation (IED burns) to his larynx, trachea and lungs; required treatment included intubation and mechanical ventilation.  Treatment resolved the initial abnormal lung findings (atelectasis in lung bases, vascular congestion, etc.).  By the time of the MEB exam, the CI reported continued shortness of breath with exercise and the CI’s lung exam was normal.  The CI was not prescribed or actively utilizing any inhaled or oral bronchodilators.  The Pulmonary Function Test done in February 2007 was normal.  This condition was not profiled; nor was this condition specified in the commander’s statement.  However, the CI’s pulmonary condition may have been overshadowed by the CI’s bilateral knee conditions and could have contributed to the CI’s inability to walk fast or run as noted by the commander.  The reactive airway disease condition was not judged to fail retention standards.  

This condition was reviewed and considered by the Board.  The Board also noted that the initial VA rating included a 50% pre-stabilization rating that included the reactive airway disease, but that upon later stabilization in December 2008 the VA rating for the separated trachea burn and reactive airway disease were each rated 0%.  There was insufficient indication from the record that this condition significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the Reactive Airway Disease  contended condition and, therefore, no additional disability rating can be recommended.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, PEB reliance on the USAPDA pain policy (635-40) for rating the bilateral knee pain condition was operant in this case and the condition was adjudicated independently of that policy by the Board.  In the matter of the Disfigurement of the Face Secondary to IED burns condition, the Board unanimously recommends a disability rating of 30%, coded 7800 IAW VASRD §4.118.  In the matter of the bilateral knee pain condition, the Board unanimously determined that each knee was separately unfitting and recommends a 10% rating for the left knee and a 10% rating for the right knee; each coded 5099-5003 and IAW VASRD §4.71a.  In the matter of the contended reactive airway disease condition, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be recharacterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING
Disfigurement of the Face Secondary to IED Burns
7800
30%
Chronic Bilateral Knee Pain…
Left
5099-5003
10%

Right
5099-5003
10%
COMBINED (w/ BLF)
50%

The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20131230 w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










SAMR-RB																		

MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXXXXXX, AR2016000214 (PD201400445)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 50% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 50% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.






3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


			      
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA

			

