





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXX		CASE:  PD-2014-00503
BRANCH OF SERVICE:  Marine corps		SEPARATION DATE:  20060530


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-3 (Rifleman) medically separated by the Informal Physical Evaluation Board for “discogenic low back pain”; with a combined disability rating of 10%.


CI CONTENTION:  “I believe that my back condition is worse than the 10% that was awarded.”

 
SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20060314
VARD – 20061130
Condition
Code
Rating
Condition
Code
Rating
Exam
Discogenic Low Back Pain
5237
10%
L4-L5 Disc Herniation with Encroachment and Central Canal Stenosis
5299-5238
10%
20061007
Disc Protrusion L4-5
Cat II




Nonallopathic Lesions Sacral Sacroiliac
Cat II




Bulging Intervertebral Disc Lumbar
Cat II




COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  10%


ANALYSIS SUMMARY:

Low Back Pain (LBP).  According to the service treatment records and the narrative summary (NARSUM), the CI initially developed LBP in July 2004, without a specific traumatic incident.  He received chiropractic treatment and returned to full duty in August 2004.  After a fall during training in November 2004, he experienced recurrent LBP, with radiation to his lower extremities (LEs).  Imaging in 2005, including a computed tomography scan and magnetic resonance imaging (ROM), showed a lumbar disc herniation which contacted the exiting nerve roots and caused “mild” central spinal canal stenosis.  The CI was placed on limited duty (LIMDU) and was treated with therapy and medications, which improved, but did not resolve his symptoms.  A physical medicine evaluation 5 January 2006 noted a bulging lumbar disc and sacroiliac joint (SIJ) dysfunction and recommended a series of epidural steroid injections for pain control.  An MEB was also recommended due to the chronic nature of the CI’s back pain.

At the MEB exam in approximately January 2006, the CI reported LBP with LE radiation.  The MEB physical exam noted a normal gait and normal strength. sensation, and reflexes of the LEs.  The MEB physical therapy addendum 15 November 2005 cited an exam 20 October 2005 which noted there was tenderness to palpation (TTP) of the lumbar spine and bilateral straight leg raise testing increased back pain only.  Lumbar ROM was reported as full, with the exception of extension, which was noted as “75%,” pain with motion noted.  A physical therapy visit 10 January 2006 noted TTP and flexion of “fingertips to the mid-shins” and 75% extension, with painful motion.

At the VA Compensation and Pension (C&P) exam performed 4 months after separation, the CI reported LBP twice per week for 2 hours that radiated to the LEs.  The pain was aggravated by activities and relieved by rest and stretching.  The CI reported he was not taking any medication and could function with the pain and the back condition was not incapacitating.  The exam noted a normal gait.  There was TTP without muscle spasm and SLR was negative bilaterally, without radiating pain with movement.  Thoracolumbar ROM was flexion of 85 degrees (normal 90) and combined ROM of 185 degrees (normal 240) after repetition.

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB and VA both rated the back condition 10%.  The PEB coded as 5237 (Lumbosacral strain) and the VA coded 5299-5238 (Analogous to spinal stenosis).  The Board agreed that the evidence supports a 10% rating for the back condition according to the VASRD General Rating Formula for the spine in effect on the date of separation based on ROM criteria or for localized thoracolumbar (TL) tenderness.  The Board reviewed to see if the 20% rating was supported, but there was no evidence of muscle spasm or guarding severe enough to result in an abnormal gait or an abnormal spinal contour or sufficient limitation of ROM for higher rating.  The Board next reviewed to see if a higher evaluation was achieved coding with 5243 (Intervertebral disc syndrome) and rating based on incapacitating episodes, defined by the VASRD as bed rest prescribed by a physician and treatment by a physician.  However, there was no documentation in record of incapacitating episodes as defined.  The Board noted that the PEB adjudicated the back condition as a Category I unfitting condition of “Discogenic low back pain” and three related Category II conditions of “disc protrusion L4-5 per MRI, chronic LBP”, “nonallopathic lesions sacral sacroiliac” and “bulging intervertebral disc lumbar”.  The Board noted that the Category I condition and the Category II conditions of “disc protrusion L4-5 per MRI, chronic LBP”, and “bulging intervertebral disc lumbar” are the same disability and multiple ratings are prohibited by VASRD §4.14 (Avoidance of pyramiding).  The third Category II condition of the sacroiliac joint is also rated together with the LBP in accordance with VASRD §4.66, which stipulates “The lumbosacral and sacroiliac joints should be considered one anatomical segment for rating purposes.”  Thus, the Board determined that the evidence supports a 10% rating for the back condition at separation and no higher.  After due deliberation in consideration of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the back condition.

The Board also considered if there was evidence in the record to support recommending peripheral nerve impairment due to the back condition as separately unfitting and eligible for additional disability rating.  Board precedent is that a functional impairment tied to fitness is required to support a recommendation for addition of a peripheral nerve rating at separation.  The CI reported persistent radiation of the LBP to the LEs at both the MEB and C&P exams without neurological symptoms and LE strength, sensation and reflexes were normal at all evaluations in record.  The pain component of a radiculopathy is subsumed under the general spine rating as specified in §4.71a and there was no evidence of any neurological symptoms or findings associated with functional impairment in this case.  Therefore, the Board cannot support a recommendation for additional rating based on peripheral nerve impairment.


BOARD FINDINGS:  In the matter of the back condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20131224, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record







MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 21 Jan 16

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXX, former USMC 
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC   
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC 
- XXXXXXXXXXXXXXX, former USMC  
- XXXXXXXXXXXXXXX, former USMC 
- XXXXXXXXXXXXXXX, former USMC 
 


				XXXXXXXXXXXXXXX	     				  		Assistant General Counsel
				(Manpower & Reserve Affairs







