





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00529
BRANCH OF SERVICE:  MARINE CORPS	BOARD DATE:  20150526
Separation Date:  20070831


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Warehouseman) medically separated for left ankle pain.  The left ankle condition could not be adequately rehabilitated to meet the physical requirements of her Military Occupational Specialty or satisfy physical fitness standards.  She was issued a placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  The “pain in joint involving ankle and foot,” was forwarded to the Physical Evaluation Board (PEB) SECNAVINST 1850.4E.  No other condition was submitted by the MEB.  The Informal PEB adjudicated the Category I condition of “chronic left ankle pain status post (s/p) lateral ligament reconstruction” as unfitting, rated 10%, with likely application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The CI made no appeals and was medically separated.


CI CONTENTION:  “When I was discharged from the Marine Corps I did not get to have a physical from the VA to determine disability.  There were issues not included in my rating and my condition has worsened.  The migraines in my initial claim was never looked at due to not getting to have a physical.  Also, due to not getting the physical I was not examined for the knee, hip, and lower back pain in my left side due to a injury I received while in that required surgery.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.



RATING COMPARISON:

IPEB – Dated 20070625
VA* - Based on Service Treatment Records (STR)
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Left Ankle Pain S/P Lateral Ligament Reconstruction
5271
10%
Left Ankle Injury S/P Ligament Reconstruction
5271
10%
 (STR)
Other x 0 (Not In Scope)
Other x 6
RATING:  10%
RATING:  10%
*Derived from VA Rating Decision (VARD) dated 20080219 (most proximate to date of separation [DOS]).


ANALYSIS SUMMARY:

Chronic Left Ankle Pain s/p Lateral Ligament Reconstruction Condition.  The CI injured her left ankle while on a forced march in September 2003.  A left ankle X-ray was normal.  The primary provider noted that the CI got only a slight improvement in the ankle pain with Sports Medicine and now there was worsening in pain with ambulation.  She underwent a steroid injection into the left ankle on 9 January 2004.  A left ankle magnetic resonance imaging demonstrated a minimal effusion within the anterior and posterior micro recesses of the subtalar joint.  The CI was put on an 8-month LIMDU for left ankle synovitis with some tarsalgia which started on 4 February 2004 and lasted until 19 August 2004.  The physical therapist (PT) noted physical exam findings of diffuse tenderness to palpation (TTP), decreased range-of-motion (ROM) due to discomfort, motor 4-5/5 and pain with tilt test and diffuse TTP with all aspects of the ankle.

In February 2005, the CI underwent a left ankle lateral ligament repair (Bronstrom Procedure).  The CI was healing, however she was kicked in the left ankle by a coworker in April 2005 and sustained trauma to the left ankle.  The podiatrist noted numbness over the lateral malleolus between incision endpoints and some tenderness with eversion.  The PT noted constant left ankle pain with limited ankle ROM of dorsiflexion to 5 degrees (normal 20), plantar flexion to 20 degrees (normal 45) inversion and eversion to 10 degrees only.  The PT noted that the CI reported an ability to run for 10 minutes on a treadmill at a 5 mph pace with pain rated at 4/10.  The PT physical exam findings are summarized in the chart below.  Throughout 2006 and 2007, the CI was followed by primary care who consistently documented chronic left ankle pain without resolution.  The Orthopedist noted that the CI reported pain rated at 8/10 with pain laterally around the incision.  The MEB narrative summary (NARSUM) exam approximately 4 months prior to separation documented that the CI reported continued diffuse left ankle pain, an inability to stand for long periods of time, an inability to negotiate stairs or walk on uneven terrain without exacerbating her pain and an inability to run, squat or bend.  She further reported diffuse pain with activities as well as at rest.  The MEB NARSUM physical exam documented all ROMs with pain and TTP.  There was no instability.  Dorsiflexion was 5 degrees (normal 20) and plantar flexion was 60 degrees (normal 45), with inversion and eversion of 15 degrees (near normal).

The Board directed attention to its rating recommendation based on the above evidence.  The PEB coded the “Chronic Left Ankle Pain S/P Lateral Ligament Reconstruction” condition as 5271 (ankle, limited motion of) and rated at 10%.  The VA also coded the left ankle condition as 5271 and rated at 10% based on the STR (citing the MEB exam ROMs).  All of the evidence in the STR clearly documented that the CI had constant left ankle pain with limited dorsiflexion to 5 degrees.  The MEB examiner documented that the CI had an inability to stand for long periods of time, negotiate stairs or walk on uneven terrain without exacerbating her pain or run, squat or bend.  The CI also reported diffuse pain with activities as well as at rest.

The rating criteria for code 5271 requires a subjective determination of moderate (10%) or marked (20%) limitation of motion.  The Board deliberated between moderate and marked criteria for rating the CI’s ankle condition including the entirety of the record and the CI’s ankle symptoms.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt) and §4.7 (higher of two evaluations), the Board consensus was to recommend a disability rating of 20% for the left ankle condition.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the chronic left ankle pain s/p lateral ligament reconstruction condition, the Board by a majority vote recommends a disability rating of 20%, coded 5271 IAW VASRD §4.71a.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of her prior medical separation:

UNFITTING CONDITION
VASRD CODE
RATING
Chronic Left Ankle Pain S/P Lateral Ligament Reconstruction
5271
20%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140103 w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
		   DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:   (a) DoDI 6040.44
       (b) PDBR ltr dtd 11 Aug 15 ICO XXXXXXXXXXXXXXX
       (c) PDBR ltr dtd 14 Aug 15 ICO XXXXXXXXXXXXXXX
	 (d) PDBR ltr dtd 17 Aug 15 ICO XXXXXXXXXXXXXXX
	 (e) PDBR ltr dtd 11 Aug 15 ICO XXXXXXXXXXXXXXX
	 (f) PDBR ltr dtd 18 Aug 15 ICO XXXXXXXXXXXXXXX

1.  Pursuant to reference (a) I approve the recommendations of the Physical Disability Board of Review set forth in references (b) through (f).

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXX, former USMC:  Entitlement to disability severance pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     b. XXXXXXXXXXXXXXX, former USMC: Entitlement to disability severance pay with a 10 percent disability rating (increased from 0 percent) effective date of discharge. 

     c. XXXXXXXXXXXXXXX, former USMC: Entitlement to disability severance pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     d. XXXXXXXXXXXXXXX, former USMC: Entitlement to disability severance pay with a 20 percent disability rating (increased from 0 percent) effective date of discharge.

     e. XXXXXXXXXXXXXXX, former USN:  Placement on Permanent Disability Retired List with a 30 percent disability rating effective date of discharge.

3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.


