





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXX	    CASE:  PD-2014-00578
BRANCH OF SERVICE:  AIR FORCE  	SEPARATION DATE:  20061017


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Aircraft Hydraulic Systems Craftsman) medically separated for degenerative disc disease (DDD) of the lumbar spine.  The condition could not be adequately rehabilitated to meet the physical requirements of his Air Force Specialty (AFS).  The profile allowed for an alternate aerobic event to satisfy physical fitness standards.  He was issued a temporary P4 profile and referred for a Medical Evaluation Board (MEB).  The “degenerative disk disease of lumbar spine” was forwarded to the Physical Evaluation Board (PEB) IAW AFI 48-123.  No other condition was submitted by the MEB.  The Informal PEB (IPEB) adjudicated the DDD of the lumbar spine condition as unfitting, rated 20%, citing application of the Department of Defense Instruction (DoDI) 1332.39 and the Veterans Affairs Schedule for Rating Disabilities (VASRD).  Although the MEB did not forward any other conditions, the IPEB additionally adjudicated neck pain and tension headaches as Category II (conditions that can be unfitting, but not compensable or ratable). The CI appealed to the Formal PEB (FPEB); however, he subsequently waived a formal hearing and was medically separated. 


CI CONTENTION:  He was given a higher rating for his conditions by the VA.  His complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20060711
VA* - (~2 Mos. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
DDD of the Lumbar Spine
5243
20%
DDD, Thoracolumbar Spine…
5243
40%
20061219
Tension Headaches
Cat II
Migraine Headaches
8100
30%
20061219
Other MEB/PEB Conditions x 1 (Not In Scope)
Other x 8 
RATING:  20%
RATING:  60%
*Derived from VA Rating Decision (VARD) dated 20070223 (most proximate to date of separation [DOS]).  

ANALYSIS SUMMARY:  

DDD of the Lumbar Spine Condition.  The record shows that the CI was in a car accident (rear passenger in a taxi) when rear-ended while deployed.  There was no loss of consciousness and no medical care was required at the scene.  He continued on to his home station.  The first record for treatment was dated 9 December 2003 when he complained of a three week history of low back pain (LBP).  He was treated with medications, duty restrictions, and physical therapy (PT).  An MRI on 26 December 2003 showed a disc bulge at L4-5, without nerve impingement.  He was referred to pain management and seen on 23 April 2004.  He was noted to have a functional gait (normal or near normal) and symmetric reflexes.  Sensation was reduced in the right leg in a pattern fitting an L4 distribution.  The range-of-motion (ROM) of the back was full and pain free.  He was treated with a series of four steroid injections with temporary pain relief.  A repeat MRI on 3 August 2004 showed minimal degenerative change at the L4-5 disc.  He was referred to neurosurgery and evaluated on 5 August 2004.  His reflexes, strength (power) and sensation were normal and the CI stated that he was improved and anxious to return to work.  Surgery was not recommended.  A third MRI on 22 September 2004 again showed degenerative disc disease (DDD) at L4-5 and degenerative joint disease (DJD), but without nerve impingement.  He was evaluated in neurology on 22 October 2004 and noted to have a normal examination including gait and posture.  He was thought to have a post-traumatic myofascial pain syndrome.  Electrodiagnostic testing on 11 November 2004 was normal.  He was continued on pain medications.  A family practice note dated 17 December 2004 recorded that the CI had been entered into the MEB process.  He was next seen in neurology on 25 January 2005 and again had a normal neurologic examination including gait and station.  At the 25 March 2005 neurology evaluation his neurological examination remained normal including gait and station.  The muscles next to the spine were tender.  Over the next year he continued treatment for his ongoing LBP.  The narrative summary (NARSUM) was dated 4 May 2006, 5 months prior to separation.  He was noted to be unable to meet all his duty requirements.  He was tender over the L5-S1 region of the spine.  The ROM was reduced as charted below.  He had normal strength and reflexes.  In family practice on 30 June 2006, he was noted to have full ROM of all joints and a normal neurological examination.  The Board also reviewed the final fitness evaluation in the record which closed out on 2 August 2006.  It noted that at the Thanksgiving dinner, he had helped with tear down and set up.  He supported the deployed spouses’ program and provided minor car and home repairs.  He also led an outdoor recreation youth fishing trip.  The CI was seen on 17 October 2006, the day of separation, reporting pain in his middle back after falling down the stairs two weeks earlier.  However, on examination, the history focused on left shoulder pain and neck pain.  Examination of both was normal.  The CI was tender over the ribs.  The examiner was silent in the history regarding the LBP and it was not examined.  At the VA Compensation and Pension (C&P) examination performed on 19 December 2006, approximately 2 months after separation, the CI denied incapacitation.  No additional trauma was documented.  He had a right limp.  However, under the neurological portion of the examination, the gait was noted as normal.  The Board could not explain the inconsistency.  Sensation and reflexes were normal, but strength decreased for the right hamstring.  The ROM was painful and reduced with a further reduction after ten repetitions.  X-rays were normal.  Atrophy was absent.  A second C&P was accomplished on 4 April 2008, 18 months after separation.  He reported ongoing back pain, but did not use a brace.  However, he did have a cane which he had used for 6 months.  On examination, it was noted that he had a slow, painful gait.  It was difficult to determine which leg he favored.  There was no evidence of abnormal weight-bearing.  He shifted his position frequently though.  On examination, there was tenderness, but atrophy was absent and spasms were not documented.  The neurological examination was normal.  Motion was painful and significantly reduced as charted for the initial VA examination.  Movement was accompanied by grimacing and grunting.  Following the examination, when observed without his knowledge, he was carrying the cane rather than using it.  The goniometric ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

Thoracolumbar ROM
(Degrees)
PT ~6 Mo. Pre-Sep
VA C&P ~2 Mo. Post-Sep
Flexion (90 Normal)
60
30/15 (after 10 repetitions)
Combined (240)
170
95/45 Post Exercise
Comment
No comment on pain with motion
ROM was to pain onset
§4.71a Rating
20%
40%

The Board directed attention to its rating recommendation based on the above evidence.  The Board noted the minimal findings on multiple MRIs.  The CI complained of sensory deficits, but these were not present consistently on examination and electrodiagnostic studies were normal.  The ROM studies obtained for the MEB was reduced from earlier in the record, but still consistent with the totality of evidence including the level of activity recorded in the fitness report.  The VA measurements were not consistent with the totality of evidence or were they explained by recent trauma.  While the CI had fallen several months earlier, the lower back was not even examined at that appointment, the day of separation, implying that it was not a major concern that day.  The examination of the shoulder and neck, which were symptomatic, was negative and the ribs only showed mild tenderness.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the DDD of the lumbar spine condition.  

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the headache condition was not separately unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The commander’s statement and profile were nonspecific.  The MEB only forwarded the back pain condition to the MEB, implying that the headache condition was judged to meet retention standards.  It was reviewed and considered by the Board.   There was no performance based evidence from the record that either condition significantly interfered with satisfactory duty performance at the time of separation.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the headache conditions and so no additional disability ratings are recommended.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the DDD of the lumbar spine condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended headache condition, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  




RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140121, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record




SAF/MRB
1500 West Perimeter Road, Suite 3700
Joint Base Andrews, MD  20762

XXXXXXXXXXXX
XXXXXXXXXXXX
XXXXXXXXXXXX

Dear XXXXXXXXXXXX:

Reference your application submitted under the provisions of DoDI 6040.44 (Section 1554, 10 USC), PDBR Case Number PD-2014-00578.

After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was appropriate.  Accordingly, the Board recommended no re-characterization or modification of your separation.

I have carefully reviewed the evidence of record and the recommendation of the Board.  I concur with that finding and their conclusion that re-characterization of your separation is not warranted.  Accordingly, I accept their recommendation that your application be denied.

Sincerely,







XXXXXXXXXXXX
Director
Air Force Review Boards Agency

Attachment:
Record of Proceedings








