





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXXXXXX	 CASE:  PD-2014-00594
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20060707


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Military Policeman) medically separated for a left lower extremity (LLE) condition which could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was issued a permanent L3 profile and referred for a Medical Evaluation Board (MEB).  The diagnoses “chronic left leg pain” and “subjective numbness of left foot” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  No other conditions were submitted.  The Informal PEB adjudicated “chronic pain left leg with subjective foot numbness” as a single unfitting condition, rated 0%, referencing the U. S. Army Physical Disability Agency (USAPDA) pain policy.  The CI made no appeals and was medically separated.  


CI CONTENTION:  The CI contended his pain as worsened and that it has affected other areas of his body. The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:  
   
Service IPEB – Dated 20060601
VA* - (~26 Mo. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Pain Left Leg with Subjective Foot Numbness
5099-5003
0%
LLE Numbness ... Residuals ...  Compartment Syndrome 
8620
10%
20080827



LLE Surgical Residuals ... Fasciotomy
5311
0%
20080827
Other MEB/PEB Conditions x 0 (Not in Scope)
Other x 5 
Combined:  0%
Combined:  10%
* Derived from VA Rating Decision (VARD) dated 20080905 (most proximate to date of separation [DOS]).  


ANALYSIS SUMMARY:  The Board notes that the earliest VA evaluation was over 2 years after separation.  As elaborated above, the Board’s assessment must be derived from evidence that can be reasonably interpreted to reflect disability at the time of separation.   Therefore the evidence from the Service record was assigned the more determinant probative value with respect to the Board’s recommendation.

LLE Condition.  The service treatment record (STR) corroborated the history in the narrative summary (NARSUM) of an onset of LLE pain in 2002 which was suspected to be a fascial tear in in the anterior lower leg.  This diagnosis was supported by orthopedics in February 2004, but the CI was noted to have a normal gait and normal strength (5/5) and was cleared for a deployment to Iraq (March 2004 – March 2005).  The range-of-motion (ROM) of the left ankle at that time was dorsiflexion (DF) to 20 degrees (normal) and plantar flexion (PF) to 45 degrees (normal).  The CI complained of exertional LLE pain and numbness during the deployment, which persisted after his return.  He underwent surgical intervention (limited fasciotomy, repairing a fascial defect of the anterior tibialis with herniating fat tissue) in September 2005 (10 months prior to separation).  The symptoms improved but he continued to experience pain with activity limitations, complained of dorsal foot numbness (surgical consequence), and an MEB was initiated.  Post-operative STR entries indicated recovery of full strength with a lingering but improving gait disturbance.  Ankle ROM measurements noted decreased DF ranging from 0 to 15 degrees, with clinical evidence that the limitation was pain related (PF remained normal).  The last outpatient STR entry (March 2006, 4 months prior to separation) was from a physical medicine provider who noted “symptoms are improved although he has avoided aggravating activities,” recorded normal muscle mass and strength, and documented normal electrodiagnostic (EMG) testing.   

The NARSUM was conducted 1 May 2006 (2 months prior to separation) and documented pain rated 0/10 at rest with exacerbations to 5/10 by “walking over 50 to 100 feet,” running, and prolonged standing.  The examiner classified the pain as “slight/occasional” for purposes of rating under the USAPDA pain policy.  The NARSUM physical examination recorded a normal gait, detailed 5/5 strength for all involved muscle functions, and “subjectively decreased sensation to light touch on the dorsal left foot.”   The NARSUM measured ROM was DF minus 5 degrees and PF 35 degrees.  The permanent profile specified limitations with prolonged standing or walking; and, the commander’s performance statement documented limitations with lifting, marching, and physical training (noting that the CI was assigned as a driver).

The significantly delayed (see above) VA Compensation and Pension (C&P) examination documented “pain at work [as security officer] with standing” and pain with “repetitive movement” resulting in “diminished ambulatory endurance graded as moderate.”  The physical examination recorded 5/5 anterior tibial strength and intact sensation.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB’s 0% rating analogous to 5003 (degenerative arthritis) was consistent with the USAPDA pain policy based on the NARSUM pain classification; but, the latter circumvents VASRD §4.59 (painful motion) which was in evidence and would support a minimum compensable rating of 10%.  The VA’s 10% rating was under the nerve code 8520 (sciatic neuralgia) for “mild” impairment, which also confers 20% for “moderate” and 40% for “moderately severe” impairment.  The VA somewhat confusingly conferred a second rating of 0% under the muscle code 5311 (Group XI [calf muscles]) for “slight” disability, which confers 10% for “moderate,” 20% for “moderately severe,” and 30% for “severe” impairment.  It is noted that this muscle code is not anatomically aligned with the clinical facts, the accurate code being 5312 (Group XII [anterior compartment muscles]); but, the rating parameters are identical.  The Board notes that separate rating of overlapping nerve and muscle disability is specifically prohibited by VASRD §4.14 (avoidance of pyramiding); and, this notwithstanding, members agreed that the dominant disability in this case was muscle related.  The only neurologic component that can be clinically identified is a minor distal nerve injury (a surgical artifact) resulting in a functionally inconsequential sensory deficit.  Deliberations therefore turned to an appropriate rating recommendation under code 5312 as above.  

VASRD §4.56 (evaluation of muscle disabilities) defines the cardinal signs and symptoms of muscle disability as “loss of power, weakness, lowered threshold of fatigue, fatigue-pain, impairment of coordination and uncertainty of movement.”  The “slight” rating specifies “no cardinal signs or symptoms;” and, the Service evidence (STR, NARSUM, profile, and commander’s statement) are convincing that at least a lowered threshold and fatigue-pain were present and the C&P evidence indicated that this persisted over a 2-year interval after separation.  Members thus agreed that rating as slight (0%) was not justified, although all agreed that the severe (30%) criteria could not be supported; the latter requiring significant occupational impairment and more acuity with regard to the cardinal signs than moderately severe (as below).  Deliberations thus turned to a recommendation for rating as moderate (10%) versus moderately severe (20%).  A moderate rating is for “record of consistent complaint of one or more of the cardinal signs and symptoms of muscle disability ... particularly lowered threshold of fatigue after average use.”  Rating for moderately severe disability requires, “record of consistent complaint of cardinal signs and symptoms of muscle disability ... and, if present, evidence of inability to keep up with work requirements.”  This makes clear that the distinguishing criterion for the moderately severe rating is evidence for occupational impairment.  Members agreed that the Service evidence fairly reflected an “inability to keep up with” the requirements of the MOS, requiring a duty re-assignment by the commander.  The limitations on prolonged standing and walking (especially noting the fairly restricted 50 to 100 feet walking tolerance and limited plantar flexion evidenced in the NARSUM) would be reasonably expected to impose some significant occupational constraints.  Although the VA evidence indicates satisfactory employment, it notes persistent limitations; and, the protracted interval from separation does not permit an accurate reflection of the disability at separation.  After due deliberation, considering all of the evidence and conceding VASRD §4.3 (reasonable doubt), the Board recommends a 20% rating for the LLE condition under code 5312.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, PEB reliance on the USAPDA pain policy for rating was operant in this case and it was adjudicated independently of that policy by the Board.  In the matter of the left lower extremity condition, the Board unanimously recommends a disability rating of 20%, coded 5312, IAW VASRD §4.73.  There were no other conditions within the Board’s scope of review for consideration.	 


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING
Surgical Residuals, Compartment Syndrome, Left Lower Extremity
5312
20%
COMBINED
20%




The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140121, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record












SAMR-RB										


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXXXX, AR20160003095 (PD201400594)


1.  I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, accept the Board’s recommendation to modify the individual’s disability rating to 20% without re-characterization of the individual’s separation.  This decision is final.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum.   

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

 BY ORDER OF THE SECRETARY OF THE ARMY:

			     

CF: 
(  ) DoD PDBR
(  ) DVA

		


