





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00726
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20060108


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Infantry, medically separated for “major depressive disorder” and “mechanical low back pain,” rated 10% and 10%, respectively, with a combined disability rating of 20%.  


CI CONTENTION:  “Please consider all conditions.”  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20051117
VARD - 20060216
Condition
Code
Rating
Condition
Code
Rating
Exam
Major Depressive Disorder
9434
10%
No VA Placement
Mechanical Low Back Pain… 
5299-5237
10%
Degenerative Disc Disease, Lumbar Spine
5243
10%
20051005
PTSD
Not Unfitting
PTSD
9411
10%

Tobacco Use
Not Unfitting
No VA Placement
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  20%


ANALYSIS SUMMARY:  

Major Depressive Disorder: According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s major depressive disorder (MDD) and PTSD conditions began in March 2004 after redeployment from Iraq where he served from March 2003-February 2004.  He denied prior mental health (MH) concerns.  On the Post-Deployment Health Assessment (PDHA), the CI reported he had seen someone wounded, killed or dead and had felt he was in great danger of being killed.  He also reported nightmares and hypervigilance in the past month as well as some depression in the past 2 weeks.  He began to have symptoms of depression including low irritable moods, isolation, and decreased sleep.  He also reported episodes of anxiety and worry. He claimed to hear voices in Arabic talking or calling his name.  He was admitted to an inpatient psychiatric hospital from 19 November-30 November 2004 due to increased symptoms and self-harming behavior of cutting himself on the right upper arm.  He described traumatic exposures, later confirmed by one commander and disputed by another commander.  He received a Combat Infantryman Badge (CIB).  There were few MH service treatment records (STR) in evidence.  The MEB forwarded PTSD and MDD for PEB adjudication.  

At the MEB examination on 23 September 2005, 4 months prior to separation, the CI reported anxiety, loss of memory, trouble sleeping, depression, attempted suicide twice, and treatment for PTSD for about a year.  The MEB NARSUM examination on 23 September 2005, 4 months prior to separation, noted complaints of chronic back pain, nightmares, difficulty falling asleep, auditory hallucinations, detachment and suicidal ideation.  No mental status examination (MSE) was in evidence.  Diagnoses of PTSD, mild and MDD, moderate was rendered with a Global Assessment of Functioning (GAF) score of 55 (moderate symptoms, impairment.)  The examiner cited mild impairment for social and industrial impairment and marked impairment for military duty.  

At the Report of Medical Assessment, dated 23 September, the CI reported he was taking two anti-depression medications, an anti-anxiety medication and a sleeping aid.  Medication profiles, from June 2004-October 2005 show multiple prescriptions for anti-depression, anti-anxiety medications and sleep aids.  The CI did not report for the C&P psychiatric examination but reported for a May 2011 C&P PTSD evaluation, which provided historical data that the CI had attempted suicide twice in November 2005, once with a knife and once with pills.  He had attempted to attend college three times but always had to withdraw due to concentration difficulties.  He had a 5-year-old daughter with a previous girlfriend and had not worked since February 2009.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating under the 9434 code (major depressive disorder) and subsumed PTSD to avoid pyramiding in accordance with VASRD 4.14., citing mild social and industrial impairment. The VA assigned a 10% rating using the 9411 code (PTSD) based on the VA C&P examination 6 months after separation, citing social and occupational impairment with deficiencies in most areas.  The Board first considered if application of VASRD §4.129 with a 6 month (50% minimum) period on the TDRL was indicated in this case (per Board directive from DOD).  Board members agreed that the provisions of VASRD §4.129 were applicable in this case due to the traumatic combat exposures.  Disability associated with any psychiatric condition, regardless of the diagnosis or multiple diagnoses, is subsumed under a single rating using the same criteria IAW VASRD §4.130 general rating formula for MH conditions.  There were few STRs regarding MH diagnosis and treatment but there were conflicting reports regarding combat exposures.  The captain expressed disbelief for the CI’s claims of traumatic combat exposures and suggested contact with the first sergeant, who had noted the CI was in combat on a day-to-day basis, who served honorably, and who did suffer from psychological problems noted on redeployment.  The Board agreed §4.130 did apply and then considered if there was evidence for a §4.130 rating higher than the §4.129 minimum mandated 50% at time of TDRL placement.  The Board agreed that the §4.130 criteria for a rating higher than 50% were not met near the time of separation, and therefore the minimum 50% initial TDRL rating is applicable.  

The most proximate source of comprehensive evidence on which to base the permanent rating was the MEB NARSUM examination September 2005.  The C&P examination in 2011 provided historical data. The §4.130 criteria for a 10% rating is “symptoms controlled by continuous medication,” for a 30% rating is “occupational and social impairment with occasional decrease in work efficiency and intermittent inability to perform occupational tasks,” while criteria for a 50% rating requires “occupational and social impairment with reduced reliability and productivity.” There was report of inpatient hospitalizations in November 2005, 2 months prior to separation and a lengthy history of psychotropic medications over the past year.  The C&P examination 5 years after separation noted the CI had a girlfriend around the time of separation and had a job at some point.  The NARSUM noted mild social and occupational impairment but noted the MDD as moderately severe with marked impairment of occupational functioning and daily living skills. The Board agreed that the §4.130 criteria for a 30% rating were met for a permanent separation.

Low Back Pain.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s low back pain condition began in March 2003 after a road march while deployed to Iraq.  The pain was more focal to the right side with radiation to the right leg.  Magnetic resonance imaging (MRI) revealed focal disk protrusion of L5-S1 on the right and minimal narrowing of the inferior opening of the vertebra.  The physical examination showed no evidence of radiculopathy.  Electro myelogram (EMG) was normal.  The CI was evaluated by physical therapy, pain management, neurology and orthopedics due to worsening pain.  Eventually the orthopedic surgeon felt the CI was not an operative candidate. The MEB forwarded low back pain without neuropathy for PEB adjudication.  

The MEB NARSUM examination on 19 January 2005, 12 months prior to separation, noted complaints of unimproved significant mechanical low back pain.  Physical examination showed tenderness in the lower lumbar region, particularly on the right side.  Range of motion (ROM) of the lumbar spine showed flexion to 100 degrees (normal 90 degrees) and combined ROM of 225 degrees.  There was a positive Waddell sign for straight-leg raise, simulated rotation, and superficial tenderness to palpation and self-cervical compression.  Heel and toe walk was normal. Spinal contour and gait were not described.  He had significant duty restrictions; unable to complete a mandatory walk greater than 100 meters or a mandatory sit or stand more than 10 minutes.  He used a cane as needed, his duty day could not exceed 4 hours and he could not lift more than 10 pounds.  At the 5 October 2005 VA Compensation and Pension (C&P) evaluation, performed 3 months before separation, the CI reported muscle spasm and radiating pain to his right leg and hip.  Precipitating factors were lifting, running, walking and bending.  Medication and rest were alleviating factors.  

The NARSUM urinary addendum, 27 dated October 2005, noted the CI report of two episodes of urinary retention.  In each instance, his urinary dynamics, blood chemistries and complete blood count were completely normal.  Physical examination of lumbar spine showed normal appearance, area non tender to touch, no muscle spasm, muscle strength 5/5, straight leg raise positive and flexion to 60 degrees (normal 90 degrees.)  He walked with a slight limp and used a cane to ambulate.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the low back pain condition 10%, coded 5299-5237 (lumbosacral strain), citing ROM over 235 degrees and tenderness to palpation.  The VA also rated the low back pain condition 10%, coded 5243 (intervertebral disc syndrome), based on the VA C&P examination 3 months before separation, citing limitation of forward flexion to 60 degrees.  The Board noted the assignment of 10% rating in the face of 60 degrees of flexion, which according to VASRD rating criteria, warrants a 20% rating for forward flexion greater than 30 degrees but not greater than 60 degrees.  The Board agreed that the limitation of flexion in evidence (both MEB and VA) supported a 20% rating, but no higher, for forward flexion greater than 30 degrees but not greater than 60 degrees.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the chronic low back pain condition.  

The Board finally deliberated if additional disability was justified for peripheral nerve impairment. The CI reported intermittent radiating pain in the lower back that traveled to the left leg and hip as well as urinary concerns.  However, there were no complaints of muscle problems, and objective peripheral nerve, muscle strength, and reflex testing was normal.  Urology evaluation showed no demonstrable etiology for complaints.  Pain (whether or not it radiates), stiffness, or aching is rated under the general formula for the spine and was considered in the spine rating above.  The presence of functional impairment with a direct impact on fitness is the key determinant in the Board’s decision to recommend any condition for rating as additionally unfitting.  There was insufficient evidence in this case of functional impairment attributable to peripheral neuropathy that adversely impacted duty performance.  The Board therefore concluded that no peripheral nerve (radiculopathy) condition could be recommended for additional disability rating.  

The Board must determine rating recommendations for the low back conditions based on §4.129 constructional TDRL requirements cited in the MDD disorder above.  The C&P General examination, performed 3 months prior to separation, is the most proximate source of comprehensive evidence to evaluate the CI at TDLR placement and removal; since there is no subsequent examination for the Board’s consideration.  The C&P examination, as noted above, reported flexion to 60 degrees, meeting criteria for a 20% disability rating at TDRL placement and permanent separation.  

Contended PEB Conditions.  PTSD.  Tobacco Use.  The Board’s main charge is to assess the fairness of the PEB’s determination that PTSD and tobacco use was not unfitting.  As noted above, PTSD was subsumed under MDD.  Tobacco use is not considered a physical disability and therefore is not ratable or compensable.  The tobacco use was not profiled or implicated in the commander’s statement and was not judged to fail retention standards.  It was reviewed and considered by the Board.  There was no performance based evidence from the record that tobacco use significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the contended tobacco use and so no additional disability rating is recommended.  


BOARD FINDINGS:  In the matter of the MDD disorder, the Board majority recommends an initial TDRL rating of 50% in retroactive compliance with VASRD §4.129, as DOD directed, and §4.130; and a 30% permanent rating at 6 months IAW VASRD §4.130.  In the matter of the low back pain condition, the Board majority recommends an initial TDRL rating of 20% in retroactive compliance with VASRD §4.129, as DOD directed, and §4.71a; and a 20% permanent rating at 6 months.  In the matter of the contended PTSD and tobacco use conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
MDD
9434
50%
30%
Low Back Pain
5237
20%
20%
COMBINED
60%
40%




The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140204, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











	
MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXXX AR20160016222 (PD201400726)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to  constructively place the individual on the Temporary Disability Retired List (TDRL) at 
60% disability for six months effective the date of the individual’s original medical separation for disability with severance pay and then following this six month period re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40%.

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the day following the six month TDRL period.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, provide 60% retired pay for the constructive temporary disability retired six month period effective the date of the individual’s original medical separation and then payment of permanent disability retired pay at 40% effective the day following the constructive six month TDRL period.  

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.


3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


 


CF: 
(  ) DoD PDBR
(  ) DVA

