





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00738
BRANCH OF SERVICE:  AIR FORCE 	BOARD DATE:  20141106
SEPARATION DATE:  20051011


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty SSgt/E-5 (2A772/Nondestructive Inspection Craftsman) medically separated for mental health (MH) conditions described as dysthymia, depressive disorder and anxiety disorder, not otherwise specified (NOS).  The CI’s MH conditions could not be adequately rehabilitated to meet the requirements of her Military Occupational Specialty (MOS).  She was issued a temporary S4 profile and referred for a Medical Evaluation Board (MEB).  The MH conditions, characterized as “dysthymic disorder,” “depression”, “anxiety disorder” and “personality disorder” were forwarded to the Physical Evaluation Board (PEB) IAW AFI 48-123.  The Informal PEB (IPEB) adjudicated the referred “dysthymic disorder,” “depression” and “anxiety disorder” as a single compensable condition, rated at 10% with likely application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The personality disorder was determined to be a Category III condition and the gastro-esophageal reflux disease and irritable bowel syndrome were determined as Category II. The CI non-concurred with the IPEB findings and requested a Formal PEB (FPEB), which reviewed the IPEB proceedings and affirmed the findings/ratings recommendation.  The CI non-concurred the FPEB findings and submitted a rebuttal to the Air Force Board for Correction of Military Records (AFBCMR) which reviewed the alleged case and upheld the prior PEB adjudications.  The CI made no further appeals and was medically separated.


CI CONTENTION: The CI writes: “VA Rating Decision granted 30% service connected compensation for dysthymia & depressive disorder as "gulf war incurred" with an effective date of entitlement from 10/12/2005, the day following active duty service as required by law.  The Air Force determined this condition was not ratable at 30% and subsequently discharged me with disability severance pay.  I disagree with this discharge based on VA findings of 30%.  The VA Rating Decision attached does not address the depressive disorder rated at 50% however, it does reflect via the Veterans Benefits Administrations rating code sheet that I was rated at 30%, effective the day following discharge.  This evidence should be sufficient to address the question in BLOCK 5(b) of this application.”

Her complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

Service FPEB – Dated 20050804
VA - (1 Mos. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Dysthymia, Depressive Disorder, and Anxiety Disorder NOS
9433
10%
Dysthymia and Depressive Disorder
9433
30%
Aug-Nov 2005*
Personality Disorder
Category III




Other x 2 (Not in Scope)
Other x 9
Aug-Nov 2005*
Combined:  10%
Combined:  60%
Derived from VA Rating Decision (VARD) dated 20051130 (most proximate to date of separation).
*Per Original VARD, VA Compensation and Pension (C&P) exams occurred 20050804, 20050805, 20051103 and 2005118; however actual exams were not in evidence of available service treatment records.


ANALYSIS SUMMARY:  The PEB rating was derived from DoDI 1332.39 and preceded the promulgation of the National Defense Authorization Act, Fiscal Year 2008 mandates for DoD adherence to Veterans Administration Schedule for Rating Disabilities (VASRD) §4.129.  The Board, IAW DoDI 6040.44 and DoD guidance, must consider if the defined definition of §4.129 (a mental disorder that develops in service as a result of a highly stressful event) was met for any mental / behavior health condition that results in members being medically separated.  The Board majority determined that the requisite for §4.129, development of a mental health condition while in service as a result of a highly stressful event, was not satisfied in this case.

Dysthymia, Depressive Disorder and Anxiety Disorder NOS.  The earliest documentation of a mental health condition was dated 1 November 2000, was during a talk therapy session for marital discord, the CI’s referencing a history of chronic depression which she felt interfered with her marriage.  Over the next few years, the CI sought treatment for her condition, such as couple counseling and individual therapy sessions as well as taking prescribed medication; it should be noted that non-compliance with both the therapy sessions and prescribed medications was documented in service treatment records (STRs).  However, the CI maintained the ability to perform her duties and was promoted to E-5 during this period although she did divorce her spouse in 2003 and reported continuation of depressive symptoms.

The CI was deployed in September 2004, during which time she was seen by a medical provider for insomnia (request a sleeping aid) and a refill of her an anti-depressant Effexor on 14 September 2004.  At this appointment, the CI reported being “sexual abused as a child.”  There’s no reported symptoms of post-traumatic stress disorder (PTSD) related to her deployment, but the examiner does endorse PTSD symptoms that stems from her sexual abuse as a child.  

During the CI’s behavior health appointment dated 16 March 2005, she reported improvement of her depressive symptoms and stated that she was looking forward to her permanent change of station (PCS) re-assignment to Korea.  However, on 5 April 2005, the CI’s official PCS travel day to Korea, the CI self-referred to the emergency room for “depression and suicidal ideation.”  Neuropsychological testing was significant for depression, anxiety, dysthymia (abnormal mood), somatization (physical symptoms for mental health issues) and PTSD secondary to the sexual abuse as a child that was believed to be aggravated by her military service.  Furthermore, the CI was thought to have an underlying personality disorder that worsened the above stated conditions.

At the 21 April 2005 psychiatry appointment, the CI reported improvement of her symptoms.  Later that same day the CI was discharged from in-patient status with a Global Assessment of Functioning (GAF) of 68, which is indicative of some mild symptoms or impairment.

At the MEB narrative summary (NARSUM) dated 25 April 2005, the CI reported that her depression and anxiety began at age 14 and believed to be “primarily the result of her being sexual abused as a child.”  She denied receipt of any mental health care prior to the initial visit in November 2000 (referenced above).  The MEB examiner noted that the CI’s diagnoses were supported by her chronic symptoms of depression, generalized anxiety and PTSD.  Personality disorder was supported by the CI’s history of emotional reactions to stressors, difficulty trusting others in interpersonal relationships, poor boundaries, fear of abandonment, as well as problems with co-dependency, low self-esteem and chronic feelings of worthlessness.  A GAF of 50 was assigned, which is indicative of serious symptoms or impairment.  She was noted to have PTSD symptoms, but was never diagnosis as such and her prognosis for complete resolution was “poor based on the comorbidity of the personality pathology and mood symptoms.”

The commander’s statement dated 3 May 2005, reports the CI was able to work a full duty day, but she was assigned administrative tasks due to her inability to handle more stressful responsibilities/duties and further states she only missed work for scheduled appointments.

The mental/behavior health NARSUM addendum dated 1 June 2005, performed by the CI’s treating psychiatrist, contained no additional new information outside the CI’s original MEB NARSUM dated 25 April 2005.

The IPEB dated 24 June 2005, listed dysthymia, depressive disorder, anxiety disorder NOS as EPTS with mild impairment without applying an EPTS deduction.  The IPEB listed the CI’s personality disorder condition as a Category III condition and opined in the remarks section that her condition would be mild were it not for the personality disorder and therefore a 10% rating was appropriate.  The CI non-concurred the IPEB findings and requested an FPEB, which was scheduled for 18 July 2005.  However, on 17 July2005 the CI was hospitalized for “suicidal ideation” and thought to have a major depressive disorder (recurrent), anxiety disorder NOS, PTSD and somatization disorder NOS, with a Cluster B personality.  The CI was discharged on 27 July 2005 and assigned a GAF of 60.

During the FPEB dated 4 August 2005, the CI’s counsel argued that her assigned GAF of 50 warranted a disability rating of 50%.  The FPEB noted that “the member’s treating psychiatrist stated that the PTSD condition resulted from childhood incidences and that her deployment to Iraq had no bearing on her condition.”  The psychiatrist further stated that the CI’s condition was exacerbated by her personality disorder and noted she was at a chronically elevated risk for psychological exacerbations and future hospitalizations.  The FPEB concluded the member’s condition, absent of her comorbid personality disorder, is best described as none to mild and elected to assign a disability rating of 10%.  The CI non-concurred the FPEB’s findings and submitted a written rebuttal dated 18 August 2005, referencing a memorandum from her primary mental/behavior health provider dated 12 August 2005, which indicated the CI’s “PTSD condition resulted from childhood trauma but was exacerbated by her experiences while deployed.”  The CI also stated that her functionality was not deterred by her childhood trauma [prior to her deployment].

The AFBCMR reviewed the case on 16 September 2005 and upheld the prior PEB adjudications.  Further review by AFBCMR concluded that the diagnosis of PTSD was applied during the DES process; therefore it stood to reason that the evidence supported the member’s dispute that her mental/ behavior health conditions shortened her career.  The AFBCMR noted that the most recent exacerbation episode was precipitated by her disagreement with the PEB’s findings/recommendations based on conflicting statements, given by the member’s psychiatrist, of attributing the exacerbation of the member’s PTSD symptoms to both the deployment and the childhood trauma.  Also the AFBCMR resolved that the personality disorder in all probability contributed to member’s functionality impairment.  Based on a totality of evidence, AFBCMR determined that the Axis I conditions were best described as mild and the 10% adjudication was upheld.  

At the VA Compensation and Pension (C&P) examination the examiner noted that during the April 2005 hospitalization, the CI reported being traumatized by “loading deceased human remains” onto airplanes during deployment as well as “childhood sexual abuse.”  Also during the examination, she reported sexual trauma while on active duty status and endorsed insomnia, nightmares and night sweats.  She reported feeling isolated, depressed, irritable and angry as well as having panic attacks a minimal of 4 times a month.  The mental status examination was essentially normal and a GAF of 65 assigned, indicative of some mild symptoms or impairment, but generally functioning pretty well.  

The Board majority determined that the provisions of VASRD §4.129 were not satisfactory met.  The CI consistently attributed her mental health symptoms to her childhood sexual assault.  Also, the CI partook in mental/behavior health individual therapy sessions for multiple years prior to her deployment.  Citing the medical memorandum dated 12 August 2005 provided by the CI’s psychiatrist, who states that [the CI’s] “current anxiety symptoms resulted from childhood trauma exacerbated by experiences while deployed.”  The Board majority determined that the application of VASRD §4.129 was not applicable because the CI’s mental/behavior health conditions did not develop while in service nor does the preponderance of evidences support that the condition developed as a result of a stressful event(s) while in service.

The Board directed attention to its rating recommendation based on the above evidence.  As noted, the PEB assigned a rating of 10% for the mental health conditions after a deduction for the un-ratable personality disorder and used the code 9433 (dysthymic disorder).  Both the PEBs and the AFBCMR observed that a personality disorder is not a physical disability for rating purposes IWA DoDI 1332.38 E2.1.25.  The VA used the same code, but assigned a 30% rating without deducting for the personality disorder.

The Board first considered the appropriate rating for the unfitting condition independent of the personality disorder IAW VASRD §4.130.  The STRs were reviewed by the Board’s psychiatry consultant who opined that the evidence demonstrated that the CI’s psychological symptoms were transient in response to external stressors that led to occupational impairment only during periods of what the CI perceived as significant stress.  The CI immediately returned to her baseline of mild symptoms after each hospitalization, which supports the transient nature of her condition.  This supports a 10% rating criteria independent of an actual personality disorder.

The Board then considered the overall level of impairment and determined if the criteria for a 30% rating were met (occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks, although generally functioning satisfactorily, with routine behavior, self-care and conversation normal), and if a deduction for the personality disorder was appropriate.

Both the PEBs and AFBCMR assigned a rating of 10% which is described as “occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress, or; symptoms controlled by continuous medication.”  However, the specific route taken to this rating was not specified in the recorded deliberations.  The Board then determined that the overall disability, including the personality disorder, more closely met the criteria for a 30% rating than a 10% rating.  The Board then considered a deduction.  While not specifically linked to different issues, the CI’s history of emotional decompensation when faced with stressors directly correlates to the CI’s personality disorder condition, this correlation in and of itself warrant at least a 10% deduction rating solely and independently of the unfitting condition.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a permanent disability rating of 20% for the mental health condition.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the mental health condition, the Board recommends a disability rating of 20%, coded 9433 IAW VASRD §4.130, without application of VASRD §4.129.  The single voter for dissent submitted the appended minority opinion.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION: The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of her prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING
Dysthymia, Depressive Disorder, and Anxiety Disorder
9433
20%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140128, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record













Minority Opinion:

VASRD §4.129 applies in this case and should have been applied at the time of separation.  Upon a constructive temporary disability retired list (TDRL) 6 month period after placement on TDRL, the CI should have been separated at a 20% disability level (30% for her dysthymic disorder, less a 10% deduction for the non-compensable personality disorder component to her overall mental functioning).  The AFBCMR reviewed this case while the CI was undergoing her initial disability evaluation and that body upheld the findings of the FPEB (10% medical separation due to dysthymia).  In making its ruling, the AFBCMR did not address and apparently ignored VASRD §4.129 potential application to the facts of the case (as did all Air Force disability evaluation entities prior to the AFBCMR in this case).  The following facts are not in dispute and clearly portray a high functioning individual who significantly deteriorated during her deployment and continued this deterioration (due to numerous exacerbating factors) up until the time she was separated:

	The CI was a stellar performer before she deployed to Balad AB Iraq, as attested to by an Air Force Chief Master Sergeant (her direct supervisor), in addition to direct written testimony by several Air Force Master Sergeants who either supervised or worked directly with her and direct written testimony by numerous peers.  An Air Force Senior Master Sergeant, who actually deployed with her, commented on her outstanding performance before deployment and his awareness of her deterioration and personality change post deployment.  Having been diagnosed with Posttraumatic Stress Disorder (PTSD) himself, this Senior Master Sergeant recognized similar symptoms in the CI post deployment and encouraged her to seek treatment.


	Prior to deployment, the CI had a lengthy history of anxiety and nervousness as well as depression.  In addition, she had (PTSD) symptoms from childhood events.  These conditions were well documented and treated extensively with psychotropic medication as well as talk therapy – years prior to her deployment and leading right up to her deployment.  Despite this ongoing treatment, the CI functioned well above average; even being recommended for early promotion prior to her deployment.  People who have a significant personality disorder do not tend to function at this level.


	The military psychiatrist noted the CI had Axis I diagnoses of Dysthymic Disorder, Depression NOS, and Anxiety Disorder NOS and an Axis II diagnosis of Personality Disorder NOS, supported by a history of emotional reactions to stressors, difficulty trusting others in interpersonal relationships, poor boundaries, fears of abandonment, and problems with co-dependency, low self-esteem and chronic feelings of worthlessness.  In fact, these are symptoms that can be attributed to the Axis I diagnoses individually and collectively.  In addition, Axis I diagnoses are always primary and require immediate treatment.  As documented in the NARSUM, the MMPI-2 identified Axis I diagnoses, not Axis II diagnoses.  The hospitalization diagnosis six months prior to separation was based on an Axis I diagnosis.  Her Axis I diagnoses alone can explain her level of disability and increase her risk for psychological exacerbations and future hospitalization with mild external stress.  Furthermore, there is a significant family history of depression, providing a more significant genetic basis for her vulnerability to stressors.  Since there is no evidence of the existence of a personality disorder, there is no basis for a 10% reduction from the Board determined score.


	The record shows that when in theater, she was diagnosed with and treated for “acute stress reaction” shortly following a “rocket attack in tent city” and her subsequent self-referral for mental health treatment due to this incident.


	The record shows, her medical provider in theater contacted Hill AFB during her deployment to inform the life skills center there that the CI should get follow on treatment upon her redeployment to Hill.  This provider documented that the CI was experiencing deployment related issues (“not adjusting well to the location” -mental health wise) and that she had gotten in trouble at work (the article 15 issue well documented in the record). 


	The record shows, the CI was issued a letter of reprimand for poor judgment in a supervisory capacity during deployment.  This lapse in judgment occurred after the above documented stressful event in theater.  This is the only unfavorable information in the CI’s file and led to her being denied a good conduct medal.  The CI wrote a cogent and reasonable response to this reprimand – taking full responsibility for her actions and apologizing to her Command.  There is ample documentation that this “legal” difficulty weighed heavily on the CI shortly after its occurrence (in theater) as well as upon her return from deployment.  Mental health providers assessed that this legal issue exacerbated her depression post deployment – and in fact, the CI admitted to the effect of this situation on her mental well-being during her MEB narrative summary (Psych) interview.


VASRD §4.129 states:  “When a mental disorder that develops in service as a result of a highly stressful event is severe enough to bring about the Veteran’s (the CI in this case) release from active military service, the rating agency (in this case, the Air Force) shall assign an evaluation of not less than 50 percent and schedule an examination within the 6 month period following the Veteran’s (CI) discharge to determine whether a change in evaluation is warranted”.

In this case, the CI’s mental disorder certainly developed in service (although evidence shows she had preexisting features of mental illness at the time of enlistment – nonetheless she was over eight years active duty and thus protected by 10 USC 1207a).  Furthermore, evidence shows the CI was a stellar performer, despite years of her coping with her mental illness (pre deployment).  The definition of “highly stressful event” is applicable to a discrete event, or series of events over time of such magnitude to induce a stress reaction.  In this case, the CI had a documented “acute stress reaction” while in theater due to mortar attacks (as well, multiple supervisors and peers testifying in writing to her exposure to highly stressful event(s) while in theater) and her experiences in theater were documented by multiple mental health providers (including the MEB Psych Narrative Summary writer) as causing exacerbation of her mental disorder(s).

Finally, PDBR precedent holds that VASRD §4.129 application is a mental disorder rating determination and as such, the application of “reasonable doubt” (or the application of VASRD §4.3 per se) as the standard of evidence by which to judge the application of facts to rating determination, is appropriate in this case.

RECOMMENDATION: The minority voter recommends that the CI’s prior determination be modified as follows, effective as of the date of her prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Dysthymia, Depressive Disorder, and Anxiety Disorder
9433
50%
20 %
COMBINED
50%
20 %



SAF/MRB
1500 West Perimeter Road, Suite 3700
Joint Base Andrews, MD  20762

Dear XXXXXXXXXX:

	Reference your application submitted under the provisions of DoDI 6040.44 (Title 10 U.S.C. § 1554a), PDBR Case Number PD-2014-00738.

	After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was not appropriate under the guidelines of the Veterans Affairs Schedule for Rating Disabilities.  Accordingly, the Board recommended modification of your assigned disability rating without re-characterization of your separation with severance pay. 

	I have carefully reviewed the evidence of record and the recommendation of the Board.  I concur with that finding, accept their recommendation and direct that your records be corrected as set forth in the attached copy of a Memorandum for the Chief of Staff, United States Air Force.  The office responsible for making the correction will inform you when your records have been changed.

							Sincerely,





	


Attachments:
1.  Directive
2.  Record of Proceedings

cc:
SAF/MRBR

