





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00778
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20060702


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was a National Guard, E6, Combat Engineer, medically separated for “chronic left foot pain” and “chronic low back pain,” rated 0% and 10%, respectively, with a combined disability rating of 10%.


CI CONTENTION:  He contends he should have received higher ratings for his lower back and left ankle conditions. The complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20060320
VARD - 20070822
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Left Foot Pain…
5099-5003
0%
Left Foot Stress Fracture
5299-5284
10%
20070116
…Back Pain…
5237
10%
Degenerative Arthritis…
5299-5242
20%
20070116
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  40%



ANALYSIS SUMMARY:  

Chronic Left Foot Pain secondary to Sinus Tarsi Syndrome.  The record shows that the CI had a sprain of the left ankle in 2004.  The first record in evidence is an X-ray report dated 20 September 2004 for left foot pain.  It showed pes planus (flat foot) and a heel spur (associated with plantar fasciitis).  A computerized tomography scan on 9 December 2004 showed a normal ankle.  A podiatry note dated 20 December 2004 documented that the CI had been casted for 1 month, 2-3 months after the initial injury.  An ankle brace and an injection had been beneficial, but pain persisted.  An accessory bone was noted on X-ray and removed in January 2005.  Following surgery, he continued to have pain in the left ankle although the ankle was healing well otherwise.  He was non-weight bearing for a month and also received two steroid injections.  He could not meet duty requirements and was referred for MEB.  At the MEB examination, the range-of-motion (ROM) was noted to be limited and painful.  The narrative summary (NARSUM) was dated 25 October 2005, 9 months after surgery and 8 months prior to separation.  The CI reported that he sprained his ankle in training in February 2004 prior to deployment.  He continued to have pain and then re-sprained it in April 2004 while deployed.  He was treated with a cast for a month and then twisted his left foot again while running in August 2004.  He was medically evacuated from theater to his home station via Germany where he was noted to have ankle instability and torn ligaments.  He reported less pain than prior to surgery, but still was limited and was “barely able to walk” at the end of the day.  At the VA Compensation and Pension (C&P) examination performed on 16 January 2007, 6 months after separation, the CI reported ongoing foot and ankle pain, but did not use an assistive device and denied incapacitation.  He reported no limitations in daily activities and was able to push a lawnmower.  On examination, he did limp.  On examination, the ROM was full, but painful at end of motion.  Repetition was painful without further loss of motion.  X-rays showed heel spurs.  

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB rated the ankle condition at 0%, coded 5099-5003 (analogous to degenerative arthritis), noting that the ROM was limited by pain alone.  The VA rated the left ankle condition at 10%, coded 5299-5284 (other foot injuries), citing painful motion.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the chronic left foot pain condition, coded 5284, for painful motion IAW VASRD §4.59 (painful motion).  

Back Pain with Acute Injury.  The record shows that the CI reported low back pain (LBP) since an injury in the 1980s after jumping out of a helicopter.  Subsequently, he was re-injured when he fell off of an aircraft ramp during his medical evacuation for his ankle.  An X-ray on 6 October 2004 showed minor degenerative joint disease (DJD) and some disc space narrowing.  Magnetic resonance imaging the same day showed degenerative disc disease (DDD) at L4-5 and L5-S1 with minimal DJD of L4-5.  Formal ROM testing was done in physical therapy on 11 August 2005 and is charted below.  At the MEB examination, the examiner noted LBP with a provocative test for nerve root irritation, but no comment was made on limitation in motion.  The NARSUM recorded constant LBP which was worse in the morning and aggravated by flexion.  He had been treated with physical therapy, duty limitations, and medications without benefit.  The condition was not considered remediable by surgery.  The neurological examination was normal other than diminished sensation over the outside of the left foot, the site of the surgery.  At the VA C&P examination, the CI reported constant pain, but denied incapacitation.  He was not receiving any treatment at the time of the evaluation.  He was able to garden and push a lawnmower.  His posture was normal, but he limped.  The examiner did not specifically attribute this to either the foot or back.  Tenderness was present, but spasm was absent.  Signs of intervertebral disc syndrome were absent.  The neurological examination was normal.  The ROM was reduced and is charted below.  The goniometric ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

Thoracolumbar ROM
(Degrees)
PT ~11 Mo. Pre-Sep
VA C&P ~6 Mo. Post-Sep
Flexion (90 Normal)
25 (28,26,25)
60
Combined (240)
75
160
Comment
Limited by pain and mechanical
AO
§4.71a Rating
40%
20%

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB rated the back at 10%, coded 5237 (lumbosacral strain).  The VA rated the back at 20%, coded 5299-5242 (analogous to degenerative arthritis of the spine).  The Board considered the findings.  The C&P examination is closer to the date of separation, more consistent with the reported level of activity, and more consistent with the objective findings on X-ray and physical examinations.  It is therefore assigned a higher probative value for rating purposes.  It supports a 20% rating for limitation in motion.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the back pain condition, coded 5237.  


BOARD FINDINGS:  In the matter of the left foot pain condition, the Board unanimously recommends a disability rating of 10%, coded 5284 IAW VASRD §4.71a.  In the matter of the back pain condition, the Board unanimously recommends a disability rating of 20%, coded 5237 IAW VASRD §4.71a.  There were no other conditions within the Board’s scope of review for consideration. The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Left Foot Pain secondary to Sinus Tarsi Syndrome
5284
10%
Service Incurred Longstanding Back Pain with Acute Injury
5237
20%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140106, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record













SAMR-RB																		

MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160006025 (PD201400778)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 30% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 30% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.






3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


			      
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA



