





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00784
BRANCH OF SERVICE:  MARINE CORPS 	SEPARATION DATE:  20060731  


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Motor Vehicle Operator) medically separated for a neck disability.  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS) or satisfy physical fitness standards.  He was placed on limited duty (LIMDU) and eventually referred for a Medical Evaluation Board (MEB).  The MEB forwarded “cervicalgia” and “unspecified orthopedic aftercare” to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  No other condition was submitted by the MEB.  The Informal PEB adjudicated “status post C1-C2 cervical fusion” as Category I:  unfit, rated 10%.  The PEB also found “C1-C2 cervical instability” as a Category II condition:  related to the unfit category I condition.  The PEB did not specifically address the “unspecified orthopedic aftercare” condition as referred by the MEB.  The CI made no appeals and was medically separated.  


CI CONTENTION:  “Also rated for numerous additional service connected disabilities”  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  



RATING COMPARISON:  

IPEB – Dated 20060515
VA* - (~4 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Status Post C1-C2 Cervical Fusion
5241
10%
Residuals of Cervical Spine Fusion
5241
20%
20061214
C1-C2 Cervical Instability (and MEB “Unspecified Orthopedic Aftercare”)
Cat II






Residual Scar from Cervical Spine Fusion
7804
10%
20061214


Scars, Upper Back and Scalp, Secondary to Halo Placement
7804
10%
20061214


Residual Scars, Bone Graft Site, Left Hip
7804
10%
20061214
Other x 0 (Not In Scope)
Other x 9 (equals SC, NSC & deferred)
RATING:  10%
RATING:  80%
*Derived from VA Rating Decision (VARD) dated 20070314 (most proximate to date of separation [DOS]).  


ANALYSIS SUMMARY:  

Status Post C1-C2 Cervical Fusion (With Cat II Condition).  According to service treatment records and the MEB narrative summary (NARSUM), the CI’s neck condition began in October 2005 after a motor vehicle accident.  The CI had C1-C2 ligament injury with instability that did not resolve following placement of external neck stabilization (halo device) and he underwent C1-C2 surgical fusion performed on 15 December 2005 (approximately 8 months prior to separation).  

The MEB NARSUM exam on 15 March 2006 (5 months prior to separation) noted complaints of very limited movement in the neck and neck pain requiring narcotics as well as valium.  Physical exam showed a very stiff neck with essentially no side rotation in either direction.  Surgical scars were well healed and motor strength and sensation were intact.  Radiographic studies showed intact hardware and bone growth at the fusion site.  The DD Form 2808, Report of Medical Examination, dated 28 March 2006 noted approximate neck range-of-motions (ROM).  Four physical therapy (PT) notes from 6 March 2006 thru 19 May 2006 (2-4 months prior to separation) documented muscle spasms and cervical spine motion limited to “a sub occipital nod only” to “flexion 15%” of normal (<10 degrees) to a maximum of “20% of normal.”  Of note, the 6 March 2006 PT note referenced a PT treatment on 02 March 2006 that was thought to have exacerbated the CI’s condition and had interrupted the CI’s post-surgical progression.

At the VA Compensation and Pension (C&P) examination on 14 December 2006, performed 4 months after separation, the CI reported neck pain made worse with motion and neck weakness with easy fatigue and lack of endurance.  He denied radiating symptoms or periods of flare-ups.  He was taking narcotics and anti-inflammatory pain medications.  Radiographs showed degenerative arthritic changes and retained hardware.  Physical exam showed cervical muscle weakness against resistance of 4/5 with neurologic exam later that day indicating 5-/5 strength.  Additional VA exam that same day indicated tender, painful scars from the neck surgery (back of neck), halo (upper back) and graft site (left hip).  

The ROM examinations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.  


Cervical ROM
(Degrees)
PT ~5 Mo. Pre-Sep
MEB ~5 Mo. Pre-Sep
DD 2808 ~4 Mo. Pre-Sep
PT ~2 Mo. Pre-Sep
VA C&P ~4 Mo. Post-Sep
Flex (45 Normal)
“15% of normal”
15
“~25-30”
“20% of normal”
30
Combined (340)
<170
80
<170
<170
130
Comment: Surgery ~8 Mo. Pre-Sep
No spontaneous neck motion; + spasm; +tender; motor, sensory intact
Tender; stiff; essentially no rotation
“Marked decreased ROM”
Spasm and trigger points bilaterally
Painful motion; weakness 4/5; sensory intact; limp due to leg fracture
§4.71a Rating
NR or 30%
30%
NR or 20%
NR or 30%
20%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating under the 5241 code (spinal fusion) for the cervical spine condition.  The VA assigned a 20% rating also using the 5241 code (using a different exam), for limitation of motion.  The VA additionally rated the surgical neck scar at 10%; the upper back and scalp scars at 10%; and the scar from the left hip donor graft site at 10%; each using code 7804 (scars, superficial, painful on examination).  

The Board considered the probative value of the various exams and discussed the proximity of surgery to the date of separation.  The MEB NARSUM orthopedic evaluation aligned with the preponderance of the ROMs in the treatment record; however, those exams documented physical therapy causing exacerbations and may not have fully accounted for post-surgical recovery.  The Board majority adjudged that the VA exam had the highest probative value for rating at separation.  The Board majority agreed that a 20% rating, but no higher, was justified for limitation of forward flexion of the cervical spine not greater than 30 degrees.  

The surgical scars were not mentioned on the LIMDU or in the NMA’s statement, nor was there evidence in the record of the scars being notably tender or interfering with the wear of military clothing.  They may have been overshadowed by the CI’s underlying neck pain condition; however, there was insufficient evidence that any scars rose to the level of being separately unfitting.  The Board concluded therefore that any scar conditions could not be recommended for additional disability rating.  Any impact that the scars had on the neck condition were considered under the rating for the unfitting cervical fusion.  There was no documentation of incapacitating episodes (following surgery and recuperation) which would provide for a higher rating under the formula for intervertebral disc syndrome and there was no evidence of ratable peripheral nerve impairment which would provide for additional rating.  

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board majority recommends a disability rating of 20% for the cervical fusion condition.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the cervical spine condition, the Board majority recommends a disability rating of 20%, coded 5241 IAW VASRD §4.71a.  The single voter for dissent submitted the appended minority opinion.  There were no other conditions within the Board’s scope of review for consideration.  




RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Status Post C1-C2 Cervical Fusion
5241
20%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140213, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
(b) PDBR ltr dtd 31 Dec 15 ICO XXXXXXXXXXXXXXXXXXXX
(c) PDBR ltr dtd 15 Jan 16 ICO XXXXXXXXXXXXXXXXXXXX
(d) PDBR ltr dtd 11 Jan 16 ICO XXXXXXXXXXXXXXXXXXXX  
(e) PDBR ltr dtd 31 Dec 15 ICO XXXXXXXXXXXXXXXXXXXX 
(f) PDBR ltr dtd 21 Dec 15 ICO XXXXXXXXXXXXXXXXXXXX 
(g) PDBR ltr dtd 11 Jan 16 ICO XXXXXXXXXXXXXXXXXXXX
(h) PDBR ltr dtd 22 Jan 16 ICO XXXXXXXXXXXXXXXXXXXX
(i) PDBR ltr dtd 29 Dec 15 ICO XXXXXXXXXXXXXXXXXXXX

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (i) are approved.

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability retirement pay with a 30 percent disability rating (increased from 10 percent) and placement on the Permanent Disability Retired List effective date of discharge.

     b.  XXXXXXXXXXXXXXXXXXXX, former USN: Assignment to the Temporary Disability Retired List on date of discharge for a period of six months with a 50 percent disability rating followed by transfer to the Permanent Disability Retired List with a final rating of 50 percent  

     c.  XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability retirement pay with a 30 percent disability rating (increased from 10 percent) and placement on the Permanent Disability Retired List effective date of discharge.

     d.  XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability retirement pay with a 30 percent disability rating (increased from 10 percent) and placement on the Permanent Disability Retired List effective date of discharge.

     e. XXXXXXXXXXXXXXXXXXXX, former USMC: Assignment to the Temporary Disability Retired List on date of discharge for a period of six months with a 50 percent disability rating followed by transfer to the Permanent Disability Retired List with a rating of 30 percent. 



     f.  XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     g.  XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability retirement pay with a 30 percent disability rating (increased from 0 percent) and placement on the Permanent Disability Retired List effective date of discharge.

     h.  XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability retirement pay with a 30 percent disability rating (increased from 10 percent) and placement on the Permanent Disability Retired List effective date of discharge.
     
3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.



                                       	



MINORITY OPINION:  The minority voter recommends a cervical spine rating of 30% and permanent disability retirement.  

The Service exams clearly documented significant disability of the cervical spine with severely limited ROMs, were closer to separation, and the preponderance of exams documented cervical forward flexion no greater than 15 degrees (30% criteria) or equivalent limitations.  

Although there was post-separation improvement by the time of the VA exam, the CI’s overall disability picture from the cervical spine condition at the time of separation more nearly approximated the VASRD 30% general spine rating formula criteria.  

The minority voter recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Status Post C1-C2 Cervical Fusion
5241
30%
COMBINED
30%


