





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00794
BRANCH OF SERVICE:  Air Force 	SEPARATION DATE:  20081202


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty, E5, Material Management Craftsman, medically separated for “lower back pain with multi-level herniated disc, with a disability rating of 10%.


CI CONTENTION:  The CI was given a higher rating for her back condition by the VA and was not rated for headaches.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20081017
VARD - 20090209
Condition
Code
Rating
Condition
Code
Rating
Exam
Lower Back Pain with Multi-level Herniated Disc
5243
10%
DDD, Lumbar Spine…
5242
20%
20081117
Migraine Headaches
Cat II
Migraine Headaches
8100
30%
20081117
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  80%


ANALYSIS SUMMARY: 

Lower Back Pain.  According to service treatment records and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s low back pain (LBP) began in 2004 after delivering her second child.  She did not identify any specific injury or trauma.  Lumbar magnetic resonance imaging (MRI) performed in December 2007 showed degenerative disc and spine changes, and “mild abutment” to a root nerve by discs.  Electrodiagnostic studies (EMG/NCV) done 8 May 2008, were negative for neuropathy or radiculopathy.  The MRI was reviewed by a neurosurgeon and there was no surgical indication.  Despite conservative treatment, the CI’s back condition could not be adequately rehabilitated to meet the physical requirements of her military specialty, so she was referred for a MEB.  
	
Two physical therapy (PT) evaluations noted to be for MEB ROM were in record.  The PT MEB examination dated 30 May 2008 (6 months prior to separation) indicated “antalgic gait due to guarding.”  The ROM and additional exam findings for both evaluations are noted in the chart above.  At both evaluations, the therapist noted the presence of multiple signs of non-physiologic pain responses and that total TL ROM was measured by the dual inclinometer method.  

At the MEB NARSUM examination on 6 June 2006 (6 months prior to separation), the CI reported constant LBP, rated 7/10 in intensity, with pain and weakness that radiated down the lower extremities (LE).  Physical exam showed a normal gait and tenderness of the lower spine, with normal strength and reflexes.  There was “slight decreased” sensation of the right LE compared to the left.  The spine was normal in appearance and there was a mild increase of pain with flexion, without muscle spasm.  Testing for nerve root irritation was negative.

At the VA Compensation and Pension (C&P) examination on 17 November 2008 performed 2 weeks before separation, the CI reported daily aching LBP that radiated into both LEs intermittently, without bowel or bladder problems.  She reported daily use of pain medication and flare-ups once per week that persisted for several hours and were relieved by rest and the application of heat and cold compresses.   She was using a back brace and cane, and wore the brace to the exam.  The CI reported being able to perform most of her activities of daily living at a slower pace.  She was able to walk a half mile and prolonged sitting was not tolerable, but denied periods of incapacitation.  On exam, provocative maneuvers for nerve root irritation were positive for the right leg and negative for the left leg.  Strength and sensation were normal.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating under the 5243 code (intervertebral disc syndrome), citing ROM of flexion greater than 60 degrees.  The VA assigned a 20% rating using the 5242 code (degenerative arthritis of the spine), based on the VA C&P examination 2 weeks before separation, citing ROM of flexion greater than 30 degrees, but not greater than 60 degrees.  The Board noted that muscle spasm or guarding associated with an abnormal gait was reported on the 30 May PT MEB exam and the MEB NARSUM examination and concluded that this provided sufficient basis for a 20% rating (i.e. for muscle spasm or guarding severe enough to result in an abnormal gait or abnormal spinal contour such as scoliosis, reversed lordosis, or abnormal kyphosis).  The Board reviewed the ROM evidence at the exams cited above to see if the next higher evaluation of 40% was supported.  The ROM at the MEB NARSUM exam supported a 10% rating, while the ROM at the C&P exam supported a 20% rating.  The undated PT MEB evaluation noted above indicated TL ROM of flexion of 25 degrees.  The Board noted the undated PT MEB evaluation was marked as an exhibit for the FPEB proceedings and noted to be a recent ROM test during the CI’s appeal.  Dual inclinometer method of measurement was used, which can be used to measure segmental spine ROM (thoracic ROM separate from lumbar), depending on the placement of the inclinometers.  There was no other evidence in record of TL ROM that was as severely limited as the undated PT exam.  Members agreed that the two dated exams in the chart above were of greater probative value for its rating recommendation at the time of separation.  Therefore, The Board agreed the ROM evidence did not support a higher rating than 20% and there was no documentation of incapacitating episodes which would provide for a higher rating under that formula.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the low back pain, coded 5243.  

The Board also considered if there was evidence in the record to support recommending peripheral nerve impairment due to the back condition as separately unfitting and eligible for additional disability rating.  At the MEB and C&P exams the CI reported radiating pain into the bilateral LEs, with reported weakness at the MEB exam.  However, electrodiagnostic studies did not show evidence of a lumbar radiculopathy and the MEB and C&P exams noted no significant motor or sensory deficits of either LE.  The pain component of a radiculopathy is subsumed under the general spine rating as specified in §4.71a and since no evidence of a motor or fixed sensory deficit associated with functional impairment exists in this case, the Board cannot support a recommendation for additional rating based on peripheral nerve impairment.

Contended PEB Conditions.  

Migraine Headaches:  Notes in the STR and the MEB NARSUM indicated the CI had a history of migraine headaches for many years.  The NARUSM noted an average frequency of two headaches per month controlled with medications.  The final LIMDU dated 10 May 2008 listed physical limitations attributable only to the back condition.  The commander’s statement did not implicate the migraine headache condition as impairing the CI’s duty performance and noted that the CI was restricted with regard to lifting, pulling, pushing or bending activities and “prolonged periods of ambulation, prolonged sitting or walking aggravates back pain.”  Three Enlisted Performance Reports (EPR) between 21 May 2006 and 2 November 2008 all cited the CI was “truly among the best” and “clearly exceeds” in all categories.  The EPR for April 2008 to November 2008 noted that additionally, the CI had “tenaciously accomplished” a master’s degree in business administration and listed achievement of other additional administrative business credentials as well.  There were no physical limitations noted on the Duty Limiting Condition Report dated 20 May 2008.  The migraine HA condition was not implicated in the commander’s statement, or judged to fail retention standards.  The migraine HA condition was reviewed and considered by the Board.  There was no performance based evidence from the record that this condition significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the migraine HA condition, so no additional disability rating is recommended.


BOARD FINDINGS:  In the matter of the low back condition, the Board unanimously recommends a disability rating of 20%, coded 5242 IAW VASRD §4.71a.  In the matter of the contended migraine HA condition, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Lower Back Pain with Multi-Level Herniated Disc
5242
20%
COMBINED
20%


The following documentary evidence was considered:






Exhibit A.  DD Form 294, dated 20140217, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










SAF/MRB

Dear XXXXXXXXXX:

Reference your application submitted under the provisions of DoDI 6040.44 (Section 1554, 10 USC), PDBR Case Number PD-2014-00794.

After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was not appropriate under the guidelines of the Veterans Affairs Schedule for Rating Disabilities.  Accordingly, the Board recommended modification of your assigned disability rating without re-characterization of your separation with severance pay. 

I have carefully reviewed the evidence of record and the recommendation of the Board.  I concur with that finding, accept their recommendation and direct that your records be corrected as set forth in the attached copy of a Memorandum for the Chief of Staff, United States Air Force.  The office responsible for making the correction will inform you when your records have been changed.


Sincerely,


Attachment:
1.  Directive 
2.  Record of Proceedings 

cc:
SAF/MRBR

