





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00800
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20090414


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Motor Transport Operator, medically separated for “chronic low back pain…” and “chronic right knee pain…” rated 10% each, with a combined disability rating of 20%.


CI CONTENTION:  “VA disability rating is 70%, PTSD - 50%.”  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20090331
VARD - 20090831
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain…
5241
10%
Lumbosacral Strain
5237
20%
20090803
Chronic Right Knee Pain…
5099-5003
10%
Right Knee PFPS
5260
10%

PTSD
Not Unfitting 
PTSD
9411
30%

Right Ankle Pain…

Right Ankle Strain
5271
10%

COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  60%


Analysis Summary:

Chronic Low Back Pain.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI underwent back surgery with fusion at the L5-S1 level in July 2008 for foraminal stenosis (narrowing of the disc space) and disc rupture.  Following surgery, further treatment did not result in improvement sufficient to allow unrestricted duty.  The MEB forwarded “chronic low back pain…” for PEB adjudication.

At the time of the chiropractic clinic appointment on 3 February 2009 (2 months prior to separation, and 7 months after surgery) the CI reported mild low back pain rated 1/10 in severity, with no hip, buttock, leg, or toe pain, numbness, or tingling.  Physical examination revealed tenderness and spasm of the spinal muscles, but also noted that “lumbosacral spine motion was normal.”  Gait and stance were normal.  The examiner acknowledged the presence of a pre-existing baseline scoliosis noted at entry into the service, but indicated that a slight loss of normal lordotic curvature on present examination “may be due to paraspinal muscle spasm.”

The following day (4 February 2009) at the NARSUM examination, the CI complained of back pain rated 2/10 while at rest, but 6/10 with flares (about 4 or more per day) brought on by prolonged sitting or standing.  Radiation of pain was denied.  He was taking a muscle relaxant medication and was unable to lift more than 30 pounds.  On examination there was lumbar paraspinal tenderness, but the presence of painful motion was not clear.  The mild loss of the normal curvature of the spine (lordosis) was noted.  Neurologic examination was normal except for an absent ankle reflex on each leg.  Gait was antalgic, but the examiner attributed this to the right knee.  Range of motion (ROM) was measured through three repetitions, resulting in forward flexion of 65 degrees (normal 90) and combined ROM of 165 degrees (normal 240).  Muscle spasm was not mentioned.

At the 3 August 2009 VA Compensation and Pension (C&P) evaluation (4 months after separation, and 13 months after surgery) the CI reported chronic low back pain rated 7-8/10 with intermittent radiation into the left lower extremity, though this was not present at the time of examination.  He denied use of any braces or assistive devices.  The CI had been working as a correctional officer for a month and had no lost work time due to his medical conditions.  Physical examination revealed normal posture and a guarded gait, but the cause of guarding was not elaborated.  The lower back had diffuse tenderness.  ROM was measured over three repetitions with forward flexion at 60 degrees (with pain at the end of the range), with all other planes of motion unable to be performed “due to the severity of the pain.”   However, the examination was silent regarding muscle spasm.  Provocative tests for nerve root impingement were negative.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the back condition 10%, coded 5241 (spinal fusion), citing limitation of motion.  The VA rated the low back 20% coded 5237 (lumbosacral strain), based on the VA C&P examination 4 months after separation.  The VA additionally rated the lumbar surgical scar at 10% under code 7804 (scar(s), unstable or painful).  The Board agreed that a 10% rating, but no higher, was justified for limitation of flexion (greater than 60 degrees but not greater than 85 degrees) or combined ROM (greater than 120 degrees but not greater than 235 degrees) reported on the NARSUM examination, which was most proximate to separation.  ROM limitation sufficient to warrant a rating higher than 10% was likewise not supported by the chiropractic examination performed the day prior to the NARSUM.  The C&P examiner made no mention of a history of interim re-injury or the presence of muscle spasm which could account for the dramatic reduction in ROM noted at that time; and did not explain how lumbosacral pain resulted in absent rotation, a parameter manifested primarily by thoracic (not lumbosacral) function.  The Board therefore assigned higher probative value to the NARSUM exam, which as just elaborated, warranted a 10% rating.  In considering other pathways to a higher rating, it was noted that muscle spasm possibly associated with abnormal spinal contour was reported on the chiropractic examination.  The Board concluded that this was not a sufficient basis for a 20% rating (i.e. for muscle spasm or guarding severe enough to result in an abnormal gait or abnormal spinal contour such as scoliosis, reversed lordosis, or abnormal kyphosis).  Although an abnormal gait was noted by the NARSUM, this was not due to lumbar spasm.  There was no documentation of intervertebral disc syndrome (IVDS) with incapacitating episodes which would provide for a higher rating under that formula (for IVDS), or evidence of ratable peripheral nerve impairment which would provide for additional rating.  The Board does not recommend disability rating for scars unless their presence imposes a direct functional limitation that renders the CI unfit.  The lumbar scar did not interfere with wear of military gear and was not reported as being painful at the MEB examination.  Any contribution from the scar on ROM limitation was addressed above.  There was insufficient evidence of duty-limiting impairment from the lumbar scar, thus the Board concluded that the scar condition could not be recommended for additional disability rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the chronic low back pain.  

Chronic Right Knee Pain.  According to the STR and the MEB NARSUM, the CI underwent right knee surgery in November 2008 to repair a torn anterior cruciate ligament (ACL) and torn cartilage (medial meniscus).  Following surgery further treatment did not result in improvement sufficient to allow unrestricted duty.  The MEB forwarded “right knee pain” for PEB adjudication.

At the MEB NARSUM examination on 4 February 2009 (2 months prior to separation) the CI reported right knee pain rated at 1/10 in severity with flares to 3/10, averaging 2-3 flares of pain per day.  The pain was exacerbated by walking for more than 20 minutes, and he was unable to run.  The CI reported begrudging use of opioid pain medication (hydrocodone) to reduce the pain.  Physical examination noted an antalgic gait favoring the right knee, and the CI wore a knee brace at the examination.  The right knee had swelling and effusion (fluid in the joint), and the examiner noted crepitus (popping or grinding noise or sensation) and “mild pain along the medial joint line.”  Right knee flexion was 135 degrees (normal 140 degrees) and extension was limited by 2 degrees (normal 0 degrees).  At an examination on 18 February 2009, the gait was observed to be completely normal.

At the 3 August 2009 VA Compensation and Pension (C&P) evaluation, performed 4 months after separation, the CI reported his civilian job as a correctional officer (with tenure of one month) and no lost time from work.  The CI complained of right knee pain rated at 7-8/10 with some swelling.  He was using no brace for the right knee.  Physical examination showed a guarded gait, but the cause was not specified.  The right knee demonstrated diffuse tenderness and swelling, and the examiner indicated that testing for anterior cruciate ligament laxity (Lachman’s) and cartilage damage (McMurray) were negative.  Right knee flexion was 110 degrees and extension 0 degrees after 3 repetitions.  Painful motion was present.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the right knee condition 10%, coded 5099-5003 (analogous to degenerative arthritis), citing limited ROM.  The VA rated the right knee 10%, coded 5260 (leg, limitation of flexion of), citing painful and incomplete range of motion.  There was no limitation of motion which supported a rating under the diagnostic codes for limitation of flexion or extension (5260, 5261).  However, there was evidence of painful motion with functional loss supporting a 10% rating (based on §4.59, §4.40 and §4.45) as adjudicated by the PEB.  The examinations proximate to separation did not demonstrate the presence of ligamentous instability or laxity (5257), and there was no history of dislocated meniscus or loose body causing frequent locking with recurrent effusions (5258), to support a rating under the respective codes.  Using the 5259 code (cartilage, semilunar, removal of, symptomatic) is an option in this case, but the maximum 10% rating under that code provides no benefit to the CI.  There was no fracture, non-union, or malunion of the femur or tibia to support consideration under the respective codes for knee impairment related to long bone conditions (5255, 5262).  There was therefore no VASRD §4.71a route to a rating higher than the 10% adjudicated by the PEB under any applicable code, and no grounds for additional rating based on the presence of instability.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the chronic right knee pain.  

Contended PEB Conditions:  PTSD and Right Ankle Pain.  The Board’s main charge is to assess the fairness of the PEB’s determination that the contended conditions were not unfitting.  The PTSD was not profiled.  The right ankle pain was profiled (along with other conditions) in January 2009, but this profile was not approved and was superseded by a later permanent profile that did not include the ankle.  Neither the PTSD nor the right ankle pain were implicated in the commander’s statement, and both were judged to not fail retention standards.  The CI recorded on the Report of Medical Assessment (3 months prior to separation) that only the spine and knee conditions interfered with his ability to work in his primary specialty.  There was no performance-based evidence from the record that these conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation, the Board concluded there was insufficient cause to recommend a change in the PEB fitness determination for the contended conditions, so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the chronic low back pain condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the chronic right knee pain condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended PTSD and right ankle pain conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140218, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record
















SAMR-RB						


MEMORANDUM FOR Commander

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160016538 (PD201400800)

I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:
 					         
Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA
 







