





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00822
BRANCH OF SERVICE:  Army  	SEPARATION DATE:  20080808


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated National Guard E2, Initial Entry Training Soldier, medically separated for anxiety disorder and bilateral tibial plateau stress fractures; rated at 10% and 0%, respectively, with a combined disability rating of 10%.  


CI CONTENTION:  “Because I can no longer use the certifications, endorsements and license in the profession I worked in.  I also cannot stand for long periods of time because of my knee pain.  I was also tormented and injured to the extent that the injuries aggravated and caused me to be forced from the service.  Without the use of my knees my back pain grows yearly a point I actually went numb”.  Additionally, the CI attached two separate one page statements to his application which was reviewed by the Board and considered in its recommendations.  The applicant’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20080721
VARD - 20090213
Condition
Code
Rating
Condition
Code
Rating
Exam
Anxiety Disorder
5299-5262
10%
Anxiety, Depression and Stress
9413
NSC
20090128
Bilateral Tibial Plateau Stress Fractures, Healing
5299-5262
0%
Osgood Schlatter Disease with Resolved Stress Fracture Right Knee, Degenerative Arthritis
5299-5257
0%
20081004



Osgood Schlatter Disease with Resolved Stress Fracture Left Knee, Degenerative Arthritis
5299-5257
NSC
20081004
COMBINED RATING:  10%
COMBINED RATING FOR ALL VA CONDITIONS:  0%



ANALYSIS SUMMARY:  

Anxiety Disorder.  At the psychiatric addendum, dated June 2008, 2 months pre-separation, the CI reported his anxiety symptoms began in early 2008 after he was removed from training and accused of sexual assault, which he denied.  He reported depressed mood, frustration, difficulty sleeping, and increased energy.  Concentration was poor and he endorsed panic attacks at times.  He stated much of his anxiety was related to active duty and responding to the accusations and punishment against him.  He denied suicidal and homicidal ideation or psychiatric hospitalizations.  He reported a good relationship with his mother and sisters and reported he had several friends and does alright in large groups.  Mental status exam (MSE) was normal.  A diagnosis of anxiety disorder NOS was rendered with a Global Assessment of Functioning (GAF) of 65 (mild symptoms, impairment.)  The examiner noted he had a documented tendency to overmedicate himself but his condition was stable with some improvement and a likely return to pre-military function after discharge.  Impairment for social and industrial adaptability was mild.  He was treated with an anxiety medication.  The commander’s statement did not implicate a mental health condition as impairment to duty.  

The VA Compensation and Pension (C&P) examination, dated January 2009, 5 months post-separation, noted the commander disagreed with the permanent profile as referenced above.  The commander noted the CI was not complaining of any pain, was eager to take his APFT and return to training.  The commander stated was taking the Medical Evaluation Board (MEB) due to his frustration with the Article 15 and punishment.  The CI reported the charges of sexual harassment were later dropped.  After discharge he completed two on-line classes and dropped one due to inability to concentrate.  He had never married but had a daughter he had not seen since he entered the military.  They did talk on the phone 2 or 3 times per week.  He was living with an older sister and her children.  He had two friends, watched television, played with his 3 nephews, and talked with the unemployment office.  He was unemployed and did not think this would change; he felt defeated because his efforts to succeed in the Army failed.  He had incurred a charge of assault, criminal trespassing, telephone harassment after destroying the property of a girlfriend with whom he was angry.  The charges were later dropped.  There was a history of juvenile charges at age 15.  He reported he slept 2-3 hours at a time.  The examiner noted his report of reduced military duties while in medical hold contrasted sharply with his other claims that he and others were “physically abused, having to carry equipment and food to the soldiers in training.”  He reported “some symptoms of panic once per week” resulting in three panic attacks in the past 4-5 months that sent him to a private emergency room (ER).  He reported he was given “a little bit of medicine and told I should get the medicine from the VA.”  He reported fleeting thoughts his family would be better off with his life insurance money but he had no plans and denied current plans or past attempts to kill himself.  Although his drug screen was positive for anxiety medicine and marijuana, he had endorsed a history of cocaine, marijuana and hallucinogen use in his early 20’s, he denied ever using cocaine or hallucinogens and admitted only experimental use of marijuana prior to the military.  MSE noted anxiety due to his report he did not have a place (to live.)  Axis I diagnoses of anxiety disorder NOS (historical diagnosis with no current symptoms) and polysubstance dependence (existing prior to service) and Axis II, no diagnosis but significant antisocial, dependent and passive-aggressive features noted, with a GAF of 80 (absent or minimal symptoms.)  The psychiatry examiner noted the diagnosis of anxiety disorder in retrospect was best diagnosed as adjustment disorder with anxiety.  His mental disorder symptoms did not require continuous medication and his symptoms did not interfere with occupational and social functioning.

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB assigned a diagnosis of anxiety disorder, erroneously coded 5299-5262 (a knee related code) while the VA described the diagnosis as depression, anxiety, stress, coded 9413 (anxiety disorder NOS) but assigned no rating.  Application of VASRD §4.129 is considered by the Board for all cases of service connected psychiatric conditions resulting in separation; but, all members agreed that the ‘highly stressful event’ requisite for §4.129 was not satisfied in this case.  Disability associated with any psychiatric condition, regardless of the diagnosis or multiple diagnoses, is subsumed under a single rating using the same criteria IAW VASRD §4.130 General Rating Formula for mental health conditions.  The Board considered if a rating higher than 10% was warranted at the time of separation.  Deliberation settled on arguments between a 10% and 30% rating.  The §4.130 criteria for a 10% rating is “Occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress, or; symptoms controlled by continuous medication.”  A 30% rating requires “occupational and social impairment with occasional decrease in work efficiency and intermittent inability to perform occupational tasks.”

Because the NARSUM examination was most proximal to separation, it was assigned preponderant probative value in the Board’s deliberations.  While there were possibly two or three 30% threshold symptoms, Board members considered that the GAF score reflected mild impairment, and there were no psychiatric hospitalizations or emergency room visits.  Spending time with friends and family was an activity of engagement and he said he was alright in large groups.  All Board members agreed that the evidence presented above could not be reconciled with the 30% rating description, and concluded that the evidence at hand was most accurately depicted by the 10% rating criteria, coded 9413.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the anxiety disorder condition.

Bilateral Tibial Plateau Stress Fractures, Healing.  The NARSUM examination, dated 14 April 2008 noted the CI developed bilateral knee pain during his second week of training.  A bone scan in October 2007 showed bilateral tibial plateau stress fractures.  He received leave and was placed in the Physical Therapy Rehabilitation Program.  He reported intermittent bilateral knee pain which prevented him from training.  The pain increased with prolonged standing, and walking and he could not run.  He took a medication for pain daily.  Examination of the both knees showed no effusion, scars or deformities.  There was no evidence of joint instability and laxity.  There was tenderness along the medial aspect of the tibial plateau.  Pulses were intact and muscle strength was 5/5.  Range-of-motion (ROM) performed by goniometer was flexion 120 degrees (normal 140 degrees), and extension 0 degrees (normal 0 degrees) bilaterally.  The examiner noted the CI was unable to complete physical tasks required to complete basic training but condition was stable.  

The commander’s statement noted disagreement with the permanent profile as written since it stated he could not run, jump, or march and he was doing all of those things well before the MEB was initiated.  At the VA Compensation and Pension (C&P) General examination performed approximately 2 months after separation, the CI reported he only developed pain when standing for long periods, up to 2 hours.  The pain occurred with standing and walking, lasted hours, and rest relieved the pain.  He was taking one medication for pain, had responded well to treatment, and condition was stable.  Exam of both knees showed no fracture, subluxation, bony abnormality or arthritic findings.  Nuclear scan of the knees showed degenerative changes of the medial right knee and no evidence of stress fractures bilaterally.  He was unemployed since discharge. 

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB combined the two knee pain conditions into a single unfitting condition characterized as: “Bilateral Tibial Plateau Stress Fractures,” coded 5299-5262 (tibia and fibula impairment and rated at 0%.  The VA characterized the conditions as Osgood-Schlatter disease with resolved stress fracture, coded the knees separately at 5299-5257, (knee other impairment of, slight) and assigned a disability rating of 0% for the right knee and did not rate the left knee.  The Board, IAW VASRD §4.7 (higher of two evaluations), must consider separate ratings for PEB bilateral joint adjudications; although, separate fitness assessments must justify each disability rating.  In this case, both knees were considered to fail retention standards; both were implicated by the NARSUM and the commander’s statement; and, both were profiled.  Members agreed therefore that each knee should be conceded as reasonably separately unfitting.  

Both knees had radiographic evidence of bilateral tibial plateau stress fractures, healing and extension of 0 degrees and flexion of 120 degrees.  A nuclear scan showed evidence of right degenerative arthritis.  The commander noted the CI had been able to run, jump, march and perform these tasks just fine prior to the MEB.  The Board agreed that there was no evidence of painful motion to warrant a 10% rating for each knee IAW VASRD §4.59.  Other pathways to a higher rating were considered, but there was no ankylosis or objective instability, no meniscal removal and no limitation of motion sufficient to warrant any rating higher than 0% for each knee.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 0% for the right knee condition and 0% for the left knee condition, each coded 5299-5262.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the bilateral tibial plateau stress fractures condition.  


BOARD FINDINGS:  In the matter of the anxiety disorder condition and IAW VASRD §4.130, the Board recommends no change in the PEB adjudication.  In the matter of the bilateral tibial plateau stress fractures condition and IAW VASRD §4.71a, the Board recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  The rating for anxiety disorder will remain the same although the coding will change from 5299-5262 to 9413. 

CONDITION
VASRD CODE
RATING
Anxiety Disorder 
9413
10%
Right Tibial Stress Fracture
5262
0%
Left Tibial Stress Fracture
5262
0%
COMBINED
10%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140218, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record







MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557  


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXX, AR20160005861 (PD201400822)


1.  I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, accept the Board’s recommendation to modify the individual’s disability description without modification of the combined rating or re-characterization of the individual’s separation.  This decision is final.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum.   

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

 BY ORDER OF THE SECRETARY OF THE ARMY:

			      

CF: 
(  ) DoD PDBR
(  ) DVA 
	

