





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01118
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20071018


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an Active Guard Reserve, E7, Combat Engineer, medically separated for “chronic back pain, status post L5-S1 hemilaminotomy” and “right L5 radiculopathy”  rated 10% and 10%, respectively, with a combined disability rating of 20%.


CI CONTENTION:  He contends that he should have received a military retirement and that his condition continues to worsen and negatively impact his daily activities. He also contends for hemorrhoid and gastrointestinal conditions which were not considered or rated. The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20070705
VARD - 20070919
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Back Pain, Status Post L5-S1 Hemilaminotomy
5299-5243
10%
Status Post Lumbar Degenerative Joint Disease with
Radiculopathy
5243
20%
20070702
Right L5 Radiculopathy
8599-8520
10%




COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  20%



ANALYSIS SUMMARY: 

Chronic Back Pain, Status Post L5-S1 Hemilaminotomy.  The service treatment record and the Medical Evaluation Board (MEB) narrative summary (NARSUM) dated 1 June 2007 indicated the CI slipped and fell while on leave in June 2004 hyperextending his back and pulling his right thigh.  Because of severe back pain and his leg going numb, an MRI [magnetic resonance imaging] was performed on 10 September 2004 which showed disc herniation with central and foraminal stenosis at L3-4, L4-5, and L5-S1 and a possible intramuscular lipoma of the psoas muscle.  A physical therapy (PT) evaluation in November 2004 noted flexion at 50% of normal.  In December 2004 a neurology evaluation noted that the CI tried narcotics for pain relief; however, they were discontinued due to bad reactions; and, PT did not provide any relief.  The CI’s main issue was low back pain with limb pain marked by burning and a pins-and-needles sensation on the right lower extremity, but there was no incontinence or weakness and no myelopathic-associated symptoms.  On examination the CI had slight tenderness to fist percussion in the sacral area, but not in the lumbar area.  Strength was normal, but straight and crossed leg signs were positive (to determine nerve root irritation).  Coordination was normal as was sensation.  The CI’s stance and gait were normal as were a tiptoe walk and a heel walk.   The diagnosis of low back pain and lumbar radiculopathy was made and treatment consisted of Neurontin (gabapentin, for nerve pain) and steroids.  Pain management consisted of salsalate (a nonsteroidal anti-inflammatory drug, Lidoderm (lidocaine, a topical anesthetic) patch application, and gabapentin.  In February 2005 the CI underwent right L4-L5 and L5-S1 transforaminal epidural steroid injections and a gluteus medius (buttock muscle) trigger pain injection.  An EMG (electromyogram, an electrodiagnostic study, to measure electrical activity of muscles at rest and during contraction) in July 2005 revealed findings that were indicative of chronic right L4, L5 and S1 radiculopathies with no evidence of acute denervation.  Regeneration was found in all of the muscles (tibialis anterior, medial gastrocnemius, vastus medialis, biceps femoris and lumbar paraspinal muscles).  The examination was consistent with the CI’s history of disk herniations and compressive radiculopathies.  Additional pain medicine treatments afforded limited relief.  A follow-up MRI in October 2005 showed disk osteophyte complexes (arthritic changes) at L3-4, L4-5, and L5-S1 with central and associated central and foraminal (vertebral openings where nerves pass) stenosis.  In September 2006 the CI underwent a right L5-S1 decompression/nucleoplasty (minimally invasive procedure to shrink a disc bulge) to try to decompress the nerve.  Pain persisted and the CI underwent an H Wave trial (electrical stimulation) in October 2006 and pain decreased from 7/10 down to 3/10.  Nevertheless, the CI underwent an S-1 NRD (nerve root decompression) on 13 December 2006, but postoperatively, pain persisted with any kind of movement.  Physical therapy provided very minimal relief.  In March 2007, electrodiagnostic nerve conduction studies (to measure nerve function) revealed the right tibial nerve motor response was significantly decreased compared to the left and the amplitude of the right peroneal motor nerve evoked response was slightly improved compared to its amplitude in a nerve conduction study in 2005.  Due to continued numbness and tingling of his right leg an EMG was performed in May 2007 which showed right L5 mild radiculopathy.  

At the MEB examination (recorded on DD Forms 2807 and 2808) dated 22 January 2007 the CI reported recurrent back pain, numbness, and tingling from S1 disc down the right leg causing some pain in the right lower leg and foot.  The CI also indicated he wore a back brace to help support his lower back after a nerve block procedure in 2006 and he also had disc compression surgery.  The physical examiner noted a decreased range of motion (ROM) with only 45 degrees flexion (fingertips to knee).  There was a well-healed midline scar approximately 5cm in size in the lower lumbar region with mild tenderness to pressure, but without induration or erythema.  There was also mild tenderness to pressure of the right lumbar paraspinals and sacroiliac (SI) joint.  A positive straight leg raise was also present.  Strength of the lower extremities was 5/5 throughout except 4/5 extension about the knee.  The commander’s statement dated 23 May 2007 indicated the CI was physically incapable of reasonably performing his duties as a combat engineer due to his chronic back problem.  Specifically, this prevented him from lifting heavy objects and performing critical field duties such as digging in equipment, building field fortifications and carrying heavy tentage, camouflage nets, and performing vehicle maintenance.  At the time of the NARSUM examination in June 2007, 4 months before separation, the CI stated the pain started as an achy, burning pain that increased in intensity when sitting for 20 to 30 minutes, standing over an hour, walking only after sitting for a while, bending, lifting, and climbing.  The CI awakened two to three times at night.  The NARSUM examination revealed flexion 50 degrees, extension 15 degrees right lateral flexion 20 degrees, left lateral flexion 25 degrees, right rotation 20 degrees and left rotation 40 degrees.  Pain was present on all passive motions except left rotation.  Motor strength was 4/5 on the right and 5/5 on the left.  He was from T12 to L5 with pain at the right SI joint; no spasms were identified.  A straight leg raise was positive (to determine nerve root irritation) on the right.  His gait was normal as was walking on heels and toes, but he had pain behind his right thigh when walking on his toes.  A 5 cm vertical scar at the midline of L3/L5 area was somewhat sensitive and painful at palpation.  A permanent L3 profile was issued on 21 June 2007 with limitations of all physical fitness testing and all military functional activities.  

At the VA Compensation and Pension (C&P) examination dated 2 July 2007, performed 3 months before separation, the CI reported that he had less back pain after surgery in December 2006, but still had pain that radiated to his right knee.  He used a back brace occasionally.  On examination he had no muscle spasm, guarding, or ankylosis, but had a positive straight leg raise test.  Neurologic evaluation was unremarkable.  The thoracolumbar ROM measurements were flexion 0 to 70 degrees, extension 0 to 30 extension, left and right lateral flexion 0 to 30 degrees each, and left lateral rotation and right lateral rotation 0 to 30 degrees each.  On repetition flexion was decreased to 50 degrees and the remainder of the ROM measurements decreased to 20 degrees each because of objective evidence of pain.  Imaging revealed no bony pathology.  The VA diagnosis was a herniated lumbar disk with radiculopathy status post diskectomy.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating using code 5299-5243 (intervertebral disc syndrome) for chronic back pain, status post L5-S1 hemilaminotomy.  The VA assigned a 20% rating using code 5243 for status post lumbar degenerative joint disease with radiculopathy.  The Board considered other pathways to a higher rating and noted that flexion at the MEB 4 months prior to separation was 50 degrees and at the VA C&P examination was initially 70 degrees but decreased to 50 degrees after repetition.  Therefore, a 20% rating is both reasonable and appropriate.  However, in the absence of ankylosis, a forward flexion of the thoracolumbar spine of 30 degrees or less, or prolonged episodes of incapacitation, the Board was unable to find a route to a higher rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the chronic back pain, status post L5-S1 hemilaminotomy condition.  

The Board then directed attention to its rating recommendation for the right L5 radiculopathy based on the above evidence.  The PEB assigned a 10% rating using code 8599-8520 (sciatic nerve incomplete mild paralysis).  The VA included the rating for the radiculopathy in its rating for the status post lumbar degenerative joint disease and wrote in the VA Rating Decision (VARD) the rating applies with or without symptoms such as pain (whether or not it radiates), stiffness, or aching in the areas of the spine affected by residuals of injury or disease.  The Board members noted that there was no sensory component with any significant functional implications despite numbness and tingling, but there was a documented motor weakness of 4/5 in evidence on the right side. Electrodiagnostic studies revealed the right tibial motor response was significantly decreased compared to the left as was the right peroneal motor nerve, albeit improved from a prior study.  The Board considered a pathway to a higher rating, but the limited motor weakness did not warrant a higher rating whether using a sciatic nerve code (8520) or an internal popliteal nerve (tibal) code (8524).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the right L5 radiculopathy condition.  


BOARD FINDINGS:  In the matter of the chronic back pain, status post L5-S1 hemilaminotomy, the Board majority recommends a disability rating of 20%, coded 5299-5243 IAW VASRD §4.71a. The single voter for dissent recommended no change and did not elect to submit a minority opinion. In the matter of the right L5 radiculopathy condition and IAW VASRD §4.124a, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Chronic Back Pain, Status Post L5-S1 Hemilaminotomy  
5299-5243
20%
Right L5 Radiculopathy
8599-8520
10%
COMBINED
30%



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140303, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record

























MEMORANDUM FOR Commander, US Army Physical Disability Agency
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA 22202-3557


SUBJECT: Department of Defense Physical Disability Board of Review Recommendation
for XXXXXXXXXXXXXXXXXXXXX AR20160008281 (PD201401118)


1. Under the authority of Title 10, United States Code, section 1554(a), I approve the
enclosed recommendation of the Department of Defense Physical Disability Board of
Review (000 PDBR) pertaining to the individual named in the subject line above to recharacterize the individual's separation as a permanent disability retirement with the
combined disability rating of 30% effective the date of the individual's original medical
separation for disability with severance pay.

2. I direct that all the Department of the Army records of the individual concerned be
corrected accordingly no later than 120 days from the date of this memorandum:

a. Providing a correction to the individual's separation document showing that
the individual was separated by reason of permanent disability retirement effective the
date of the original medical separation for disability with severance pay.

b. Providing orders showing that the individual was retired with permanent
disability effective the date of the original medical separation for disability with
severance pay.

c. Adjusting pay and allowances accordingly. Pay and allowance adjustment will
account for recoupment of severance pay, and payment of permanent retired pay at
30% effective the date of the original medical separation for disability with severance
pay.

d. Affording the individual the opportunity to elect Survivor Benefit Plan (SBP)
and medical TRICARE retiree options.

3. I request that a copy of the corrections and any related correspondence be provided
to the individual concerned, counsel (if any), any Members of Congress who have
shown interest, and to the Army Review Boards Agency with a copy of this
memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


CF:
( ) DoD PDBR
( ) DVA


