





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01269
BRANCH OF SERVICE:  Marine Corps	SEPARATION DATE:  20080929


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Administrative Clerk, medically separated for “Type I Diabetes Mellitus,” with a 20% disability rating.  


CI CONTENTION The CI makes no specific contention in his application.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20080710
VARD - 20081030
Condition
Code
Rating
Condition
Code
Rating
Exam
Type I Diabetes Mellitus
7913
20%
Diabetes Mellitus Type I
7913
40%
20080509
Diabetic Ketoacidosis, Resolved
Category II




COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  50%


ANALYSIS SUMMARY:  

Type I Diabetes Mellitus Condition.  The CI was hospitalized in April 2008 (5 months pre-separation) for new-onset diabetes with ketoacidosis.  He was stabilized and the discharge instructions listed insulin, a prescribed diet, and “physical limitations: unrestricted.” Subsequent outpatient notes from the service treatment record (STR) documented an uncomplicated course without further hospital admissions, ketoacidosis, or hypoglycemic episodes.  There was no STR entry indicating a limitation of activity or recommendation to that effect.

The Medical Evaluation Board (MEB) Narrative Summary (NARSUM) examination on 30 April 2008, approximately 5 months prior to separation, documented normal and stable glucose levels on insulin; and, the physical examination was normal without evidence of retinopathy, neuropathy or other complications of diabetes.  The examiner opined that the prognosis was “good with insulin treatment...[but the condition]...precludes him from continuation on active duty,” with no documentation of any limitations on activity or medical indications for same.  

At the VA Compensation and Pension (C&P) examination on 9 May 2008 (9 days after the NARSUM), the CI reported “loss of strength,” the need for insulin four times daily and physician visits once monthly.  The VA physical examination was normal.  The examiner opined that the CI “should avoid strenuous physical activities to avoid hypoglycemic episodes.”  

The commander’s non-medical assessment done on 14 May 2008 documented that the CI “now has to monitor his glucose level before, during and after exercise...cannot continuously exercise 2 hours without having to stop to monitor his blood glucose level…[and]...needs continuous monitoring while exercising.”

A VA outpatient note on 4 November 2008 (5 weeks after separation) quoted the CI’s statement, “I play basketball, run, and lift weights.”  A VA provider 10 months later (20 August 2009) also stated that the CI “exercises regularly.”  There was no VA evidence temporally probative to separation conflicting with these entries or indicating any significant limitations of activity with occupational or recreational endeavors; and, there was no documentation of any hypoglycemic episodes related to physical exertion or other factors.

The Board directed attention to its rating recommendation based on the above evidence.  It was first agreed that the PEB’s Category II diagnosis (diabetic ketoacidosis, resolved) is intrinsic to the rated condition and was appropriately subsumed in the same rating.  The VASRD §4.120 criteria for the PEB’s 20% rating under 7913 (diabetes mellitus) are “requiring insulin and restricted diet, or; oral hypoglycemic agent and restricted diet.”  The 40% rating requires “insulin, restricted diet, and regulation of activities.”  The 7913 criteria for ratings higher than 40% are not satisfied by the evidence.  The VA’s 40% rating quoted the C&P examiner’s proscription of “strenuous activities to avoid hypoglycemic episodes” in support of the “regulation of activities” criterion.  

The Board deliberated in this case whether that criterion was sufficiently justified to support a 40% recommendation.  The VASRD does not provide a definition for “regulation of activities.”  A later (2014) VA rating decision in this same case stated, “For VA purposes, ‘regulation of activities’ means physician-directed restrictions on strenuous physical activities in an effort to control diabetic complications or prevent injury.”  It is unknown whether that VA guidance was in effect for the 2008 decision; and, that notwithstanding, the Board is bound only by formal VA training (FAST) letters (not the case here) and US Veteran Court of Appeals rulings in effect at the time of separation.  There was a relevant court ruling preceding this case (Camacho v. Nicholson [Secretary, VA], 6 July 2007) which accepted the definition “avoidance of strenuous occupational and recreational activities.”  Members therefore agreed to adopt that definition for purposes of this recommendation.  

Although the VA examiner recommended the avoidance of strenuous activity, there was no corroboration of that opinion by any other provider (hospital discharging physician, outpatient providers, or the NARSUM physician).  The commander (presumably adhering to medical advice) indicated that monitoring was necessary for strenuous activity, but not that it had to be avoided; implying, in fact, that the CI was exercising with a two hour tolerance.  More compellingly the VA post-separation evidence, which included documentation significantly closer to the date of separation than the NARSUM or C&P, established that the CI was able to engage in strenuous recreational activities without any diabetic complications.  Members thus agreed that the 40% criterion for “regulation of activities” was not adequately supported in this case.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the diabetes mellitus condition.


BOARD FINDINGS:  In the matter of the diabetes mellitus condition and IAW VASRD §4.120, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination. 


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140311, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record







MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 12 Apr 16

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

		- XXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXX, former USMC 
		- XXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXX, former USMC


