





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	    CASE:  PD-2014-01417
BRANCH OF SERVICE:  AIR FORCE	     SEPARATION DATE:  20040305


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated Air National Guard, E-7, Weather Craftsman, medically separated for “chronic low back pain”, rated at 10%.


CI CONTENTION:  The CI believes that he was not evaluated for his right arm/hand injury, right lower extremity, or a cervical spine condition and his conditions have worsened.  His complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

SAF/MRBP - 20031202
VARD - 20051026  
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic LBP
5295
10%
Status Post L1 Fracture…
5299-5237
10%
20050412



Peripheral Neuropathy RLE
8520
10%
20050412



Scar Associated with S/P L1 Fracture
7802
0%
20050412
Carpal Tunnel Syndrome
Not Unfitting
Neuropathy of the RUE
8513
0%
20050412
COMBINED RATING:  10%
COMBINED RATING FOR ALL VA CONDITIONS:  20%


ANALYSIS SUMMARY:  

Chronic Low Back Pain (LBP).  The record shows that the CI fell while cutting a tree branch on 18 February 2002 and sustained a burst fracture of L1.  His neurological examination was intact as were his extremities.  No skin lesions were noted.  He was treated surgically the next day and hardware (Harrington rods) were placed.  His hospital course was unremarkable other than pre-operative urinary retention which had resolved by discharge.  He was entered into rehabilitation after surgery and did well.  While he was still restricted from running at a follow-up on 12 September 2003, he was cleared to lift up to 90 pounds and also cleared for push-ups (implying adequate function of the right wrist).  The CI was evaluated by his primary care provider on 4 February 2003.  He reported ongoing LBP and occasional numbness and tingling in his lower extremities.  His gait and neurological examinations were normal.  The range-of-motion (ROM) was noted to be slightly limited at 120 degrees flexion (exceeding the VA normal of 90 degrees), but otherwise normal.  Painful motion was not documented.  Paraspinal tenderness was present.  At a follow-up on 24 July 2003, he reported improved, but persistent LBP aggravated by bending and carrying heavy objects.  His back was not re-examined.  The CI also complained of right carpal tunnel symptoms; his examination was unremarkable though.  A letter dictated that day to the National Guard noted that his limitation in back motion was “moderate” without quantification.  

At the VA Compensation and Pension (C&P) examination performed on 18 February 2003, 13 months before separation, the CI reported chronic LBP and persistent numbness of the right inner thigh.  He was noted to have “minimal, if any” tenderness of the paralumbar muscles.  The ROM was limited as charted below.  Sensation was reduced in the inner thigh from the groin to the knee, but otherwise normal.  Motor function was normal.  He could stand on his heels and toes and walked without a pelvic tilt.  Electrodiagnostic studies done on 11 March 2003 showed a moderate to severe right carpal tunnel syndrome (compression of the median nerve at the wrist), but a normal right leg without evidence of a radiculopathy or neuropathy.  The narrative summary (NARSUM) dated 4 May 2003, 10 months prior to separation, noted ongoing back pain.  It noted that the physical examination had not changed, but did not specify any findings.  At the VA C&P examination performed on 12 April 2005, 13 months after separation, the CI reported that he lost 1-2 days of work a month due to his LBP.  He was able to do yard work, but then had pain for several days.  Electrodiagnostic studies of his right leg were normal.  On examination, his gait was non-antalgic (an antalgic gait is abnormal due to pain avoidance) and he had “obvious stiffness” getting up from the examination table.  The ROM was limited and is charted below.  He showed decreased sensation of the right lateral foot and anterior thigh.  Neither tenderness nor spasm was documented.  The motor examination was not recorded.  The reflexes were normal other than the right ankle (it was not recorded though).  

The Board noted that the CI was separated after the current spine rules took effect on 26 September 2003.  However, the PEB adjudication was prior to this change and during the period the interim spine rules were in effect (23 September 2002 to 25 September 2003).  The PEB rated the back at 10%, coded 5295 (lumbosacral strain), a code in effect at the time of the PEB but no longer at the time of separation.  The VA rated the CI at 10% on the 7 July 2003 rating decision, coded 5293-5292 (intervertebral disc syndrome and limitation of motion of the lumbar spine).  These codes are also now rescinded.  The VA also rated the CI at 10% for a right lower extremity peripheral neuropathy, coded 8520 (mild paralysis of the sciatic nerve).  A subsequent rating decision by the VA dated 26 October 2005 and based on the post-separation C&P, retained the ratings, but changed the back code to 5299-5237 (lumbosacral strain).  This was a change in the description and also a change to the current codes.  

The limitation in motion on the VA C&P examinations, which bracket separation supports a 20% rating.  The CI also reported incapacitation, but there is no documentation to support his report of loss of 1-2 days per month.  Regardless, even if the CI had 2 days of incapacitation per month, this would not support a rating higher than 20%.  The Board found no route to a higher rating than 20% for the back condition.  It considered the coding options and recommends 5235 (vertebral fracture) as best fitting the clinical picture.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20%, coded 5235, for the back condition.  The Board also considered if an unfitting radiculopathy was present at separation.  It noted that the CI complained of numbness and tingling in the right lower extremity, but the subjective symptoms and the sensory examination were variable.  No motor loss was documented.  Electrodiagnostic studies were normal for the right lower extremity.  The evidence does not support the presence of an unfitting radiculopathy at separation.  The Board concluded therefore that this condition could not be recommended for additional disability rating.  


Contended PEB Conditions.  The CI also contended for numbness in the right arm and hand (carpal tunnel syndrome [CTS]).  This was not forwarded by the MEB to the PEB or considered by the IPEB.  The CI rebutted this adjudication.  The FPEB also did not list the right hand condition as unfitting.  Again, the CI non-concurred and the SAF/MRBP (part of the BCMR, Board of Correction of Military Records) reviewed the condition.  It noted that the condition was “not unfitting” and did not result in “cutting the member’s career short.”  The Board’s main charge is to assess the fairness of the PEB’s determination that the CTS condition was not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  It was not profiled, specifically implicated in the commander’s statement, or judged to fail retention standards.  A post separation VA examination on 12 April 2005 noted that the right hand condition had no effect on his activities of daily living (page 1091).  The right hand condition was reviewed and considered by the Board.  There was no performance based evidence from the record that it significantly interfered with satisfactory duty performance at separation.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for this condition and so no additional disability rating is recommended.


BOARD FINDINGS:  In the matter of the back condition, the Board unanimously recommends a disability rating of 20%, coded 5235 IAW VASRD §4.71a.  In the matter of the contended right hand/arm (CTS) conditions the Board unanimously agrees that it cannot recommend it for additional disability rating.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Chronic Low Back Pain 
5235
20%
RATING
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140319, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










SAF/MRB
1500 West Perimeter Road, Suite 3700
Joint Base Andrews, MD  20762

Dear XXXXXXXXXX:

Reference your application submitted under the provisions of DoDI 6040.44 (Section 1554, 10 USC), PDBR Case Number PD-2014-01417.

After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was not appropriate under the guidelines of the Veterans Affairs Schedule for Rating Disabilities.  Accordingly, the Board recommended modification of your assigned disability rating without re-characterization of your separation with severance pay. 

I have carefully reviewed the evidence of record and the recommendation of the Board.  I concur with that finding, accept their recommendation and direct that your records be corrected as set forth in the attached copy of a Memorandum for the Chief of Staff, United States Air Force.  The office responsible for making the correction will inform you when your records have been changed.


Sincerely,



Attachment:
1.  Directive  
2.  Record of Proceedings 

cc:
SAF/MRBR

