





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01451
BRANCH OF SERVICE:  Army	DATE PLACED ON TDRL:  20060706
	DATE REMOVED FROM TDRL:   20080715


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty, E4, Cannon Crewmember, medically separated from the Temporary Disability Retired List (TDRL) for seizure disorder, with a disability rating of 20%.  


CI CONTENTION:  The applicant makes no contention in his application.  The applicant’s complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB – 20060327/20080605
VARD - 20070303
Condition
Code
Rating
Condition
Code
Rating
Proximate


TDRL
Placement
TDRL Removal


TDRL
Placement
TDRL
Removal
Seizure Disorder
8910
40%
20%
Partial Seizures ...
8910
20%
None
COMBINED RATING:  40% → 20%
COMBINED RATING OF ALL VA CONDITIONS:  20%


ANALYSIS SUMMARY:  

Seizure Disorder.  The service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), documented a first witnessed generalized (major) seizure in November 2005 (8 months before TDRL placement).  The diagnosis of seizure disorder was confirmed by electroencephalogram (EEG) and anticonvulsant medication was started.  There were recurrent suspected seizures during sleep reported in the STR, but there was insufficient evidence to verify or accurately quantify them, or to establish whether (or if) they were major or minor seizures.  Additional break-through major seizures reported in the NARSUM (see below) were not corroborated in the STR.  The anticonvulsant dosage was titrated and a repeat EEG was normal.  The consulting neurologist rendered a diagnosis of “complex partial seizure disorder with secondary generalization versus generalized convulsive disorder,” and an MEB was initiated.  The NARSUM was conducted 6 March 2006 (4 months before TDRL placement).  It documented a recurrent seizure in December 2005 (possibly on leave) after forgetting to take medication, and another in February 2006 while compliant with medication.  Additionally the STR documented emergency room treatment of an additional seizure on 26 March (3 weeks after the NARSUM), with insufficient data for classifying as major or minor.

A VA Compensation and Pension (C&P) examination was conducted 3 March 2007 (8 months after TDRL placement).  The examiner recorded a history of four seizures without elaboration, but stated “his last seizure was over 6 months ago.”  It was noted that a repeat EEG by the VA had also been normal, that the CI remained compliant on an anticonvulsant, and that he was employed by the VA.  There was no subsequent outpatient VA or civilian evidence indicating any recurrent seizures.  

A TDRL re-evaluation was conducted on 14 January 2008 (6 months before permanent separation).  It stated that the last seizure had been in April 2006 (consistent with the last reported by the above C&P examiner); and, noted that the CI had resumed driving and remained compliant on an anticonvulsant.

The Board directed attention to its recommendations based on the above evidence.  Both the PEB and the VA rated under code 8910 (epilepsy, grand mal) which defaults to the VASRD §4.124a General Rating Formula for Major and Minor Seizures.  The 20% criteria are “At least 1 major seizure in the last 2 years; or at least 2 minor seizures in the last 6 months.”  The 40% criteria are “At least 1 major seizure in the last 6 months or 2 in the last year; or averaging at least 5 to 8 minor seizures weekly.”  The higher ratings stipulate more frequent major seizures over the last year (in addition to escalating criteria for minor seizures); averaging “at least 1 major seizure in 4 months” for 60%, every 3 months for 80%, and monthly for 100%.  The PEB’s TDRL rating of 40% was consistent with rating the two break-through major seizures reported in the NARSUM; and, the VA’s subsequent 20% rating was supported by the C&P history.  

With regards to the TDRL rating recommendation, members noted that the PEB’s TDRL rating did not capture the initial major seizure which was within the VASRD 12-month rating window, nor did it capture the recurrent seizure after the NARSUM.  Although the latter was not well characterized by the evidence, the §4.124a stipulation with regard to mixed seizure types is “rate the predominating type.”  Since the Board’s TDRL rating recommendation was premised on the VASRD-specified rating interval preceding the administrative date of TDRL entry, members agreed that four major seizures were reasonably conceded for rating.  This is consistent with a 3-month interval between seizures, e.g., satisfying the 80% criterion; and, members thus agreed that reasonable doubt favored an 80% TDRL rating recommendation in this case.  

With regards to the permanent rating at final separation, neither the post-TDRL C&P nor the final Service TDRL examinations provided evidence which would support a rating higher than the 20% conferred by the final PEB.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommended a TDRL rating of 80% for the seizure condition; and, concluded that there was insufficient cause to recommend a change in the PEB adjudication at permanent separation.  


BOARD FINDINGS:  In the matter of the seizure condition, the Board unanimously recommends a Service disability rating of 80% for the period of TDRL and no change in the permanent rating, coded 8910 IAW VASRD §4.124a.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified to reflect a disability rating of 80% for the prescribed period of temporary retirement, and then permanently separated with severance pay by reason of physical disability with a final 20% rating effective as of the date of his prior medical separation: 

CONDITION
VASRD CODE
TDRL
RATING
PERMANENT
RATING
Complex Seizure Disorder
8910
80%
20%
COMBINED
80%
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140225, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record








MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXX, AR20160006069 (PD201401451)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to  constructively place the individual on the Temporary Disability Retired List (TDRL) at 80% disability rather than 40% for the period 6 July 2006 to 14 July 2008 and then following this period no recharacterization of the individual’s separation or modification of the permanent disability rating of 20%.

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum as follows:

	a. Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b. Providing orders showing that the individual was separated with a permanent combined rating of 20% effective the day following the TDRL period with no recharacterization of the individual’s separation.

	c. Adjusting pay and allowances accordingly.  Pay and allowance adjustment will provide 80% retired pay for the temporary disability retired period effective the date of the individual’s original medical separation and adjusting severance pay as necessary.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:





CF: 
(  ) DoD PDBR
(  ) DVA


