





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX		CASE:  PD-2014-01555
BRANCH OF SERVICE:  Army		  SEPARATION DATE:  20081223


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-1 (Topographical Analyst & Combat Engineer) medically separated for migraine headaches condition.  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was issued a permanent P3/S3 profile and referred for a Medical Evaluation Board (MEB).  Migraine headaches were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also forwarded marijuana dependence in partial remission, antisocial personality disorder, alcohol dependence in full remission, personality disorder not otherwise specified (NOS) and post-concussion syndrome as meeting retention standards for PEB adjudication.  The Informal PEB (IPEB) adjudicated migraine headaches as unfitting, rated 0% with application of the Veteran’s Affairs Schedule for Rating Disabilities (VASRD).  The remaining conditions were determined to be not unfitting.


CI CONTENTION:  “Access PTSD, Tinnitus, TBI, B/L Hearing Loss, Migraines, B/L Knee, B/L Shoulders and unemployability.”  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any condition outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

Service IPEB – Dated 20080807
VA* - (~4 to 5 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Migraine Headaches
8100
0%
Tension Headaches with Photophobia
8100
0%
20090505
Antisocial Personality DO
Not Unfitting
PTSD/TBI
8045-9411
0%
20090511
Personality DO NOS
Not Unfitting




Post-Concussion Syndrome
Not Unfitting




Marijuana Dependence
Not Unfitting
No VA Entry
Alcohol Dependence
Not Unfitting

Other x 0 (Not in Scope)
Other x 8
Combined:  0%
Combined:  10%
*Derived from VA Rating Decision (VARD) dated 20090611 (most proximate to date of separation [DOS])
ANALYSIS SUMMARY:

Migraine Headaches.  The MEB narrative summary (NARSUM) addendum was accomplished 15 months before separation.  The examiner recorded the CI’s report of being involved in a blast while in Iraq in November 2004.  The CI noted that his headaches began shortly after the exposure to the blast.  He was initially diagnosed with a post-concussion headache and prescribed medications to manage his headaches.  The headaches lasted 24 hours and occurred 3 times weekly in the occipital area and progressing through the temporal area with associated photophobia, nausea and lightheadedness.  The examiner noted in March 2006 the CI had a headache evaluation by neurologist in Germany who assessed headache syndrome.  It was noted he was having headaches 2-3 times a week, and was prescribed Percocet.  He had several medication adjustments and in August 2006 he was assessed with common migraine.  Migraine prevention medication was implemented.  The CI was evaluated by neurology in January 2007 and assessed with “chronic headaches with dizzy spells and cognitive impairment status post head trauma likely post-concussion syndrome.” He was again prescribed medications and had minimal response.  His medications were adjusted; however, he continued to report headaches 3-4 times a week.  Rest seemed to help the headaches; however, the examiner noted the headaches significantly interfered with his ability to do his job.  A neurology follow-up treatment note dated 4 March 2008, 9 months before separation, recorded the diagnosis of chronic headaches with dizzy spells and cognitive dysfunction.

The VA Compensation and Pension (C&P) exam was conducted approximately 4 months after separation.  The examiner noted that the CI was not receiving any treatment for his headache condition.  It was noted that his headaches now diagnosed as chronic tension headaches, did not interfere with ordinary activities.  The CI reported he had headaches about 3 times a month and they began with stiffness of the neck muscles.  Attacks were not prostrating but lasted 1-2 days.  The CI underwent a brain CT scan on 11 May 2009, which was normal.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the condition 0%, coded 8100 (Migraine), noting “Rated for having insufficient numbers of characteristically described prostrating attacks over the last several months.”  The VA rated the condition at 0% coded 8100, and noted the condition had no effect on occupation or usual daily activities and no disabling manifestations.  The rating options under 8100 for migraine headaches rely on the frequency of ‘prostrating’ attacks, and VASRD §4.124a does not define ‘prostrating’.  The Board has relied on the English definition of prostrating (extreme exhaustion, or powerlessness, reduced to extreme weakness).  The Board carefully considered the frequency and nature of the CI’s headaches including objective and corroborating subjective evidence.  The 10% rating under this code requires one prostrating headaches in 2 months over the past several months.  The higher rating of 30% requires one monthly over several months of prostrating headache attacks.  The record recorded no headaches meeting the criteria or description of prostrating, nor was there any evidence of work stoppage due to headaches.  The Board considered the C&P exam to have greater probative value since it was most proximate to separation.  That exam documented headaches about 3 times a month and the absence of prostrating headaches.  He was not taking any medications to treat headaches.  There was no evidence of incapacitating episodes with emergency room visits, and no prescribed quarters.  Therefore, after due deliberation, considering all of the evidence and mindful of VASRD §4.3 (Reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the migraine headache condition.


Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the conditions diagnosed as personality disorder not otherwise specified, antisocial personality disorder, marijuana dependence, alcohol dependence and post-concussion syndrome were not unfitting.  The Board’s threshold for countering fitness determinations is higher than the VASRD §4.3 (Reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The condition of marijuana dependence was noted by the PEB as not constituting a physical disability IAW DODI 1332.38.  The condition of alcohol dependence was noted to be in full remission, and therefore, was not an unfitting condition at the time of separation.  The profile did not list any limitations that could not be ascribed to the PEB rated conditions, and none of the conditions were specified as failing retention standards.  All were reviewed by the action officer and considered by the Board.  There was no performance based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance.  After due deliberation, and in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for any of the above conditions and so no additional disability ratings are recommended.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the migraine headache condition and IAW VASRD §4.124a, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no recharacterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140403, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record




SAMR-RB						


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160003150 (PD201401555)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:

						         
Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA

