






RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD 2014-01672
BRANCH OF SERVICE:  Army	Separation Date:  20090708


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated National Guard E-4 (Automated Logistics Specialist) medically separated for chronic obstructive pulmonary disease (COPD).  The COPD could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty or satisfy physical fitness standards.  He was issued a permanent P3 profile and referred for a Medical Evaluation Board (MEB).  The COPD condition, characterized as “chronic obstructive pulmonary disease w/hypoxia” and “severe hypertriglyceridemia”, was forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded seven other conditions.  The Informal PEB adjudicated “COPD” as unfitting, rated 10%, with application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The remaining conditions were determined to be not unfitting.  The CI made no appeals and was medically separated.


CI CONTENTION:  The CI writes: “Please consider all conditions.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 













RATING COMPARISON:

Service IPEB – Dated 20090528
VA - (1 Mos. Pre-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
COPD
6604
10%
OSA w/COPD
6899-6847
50%
20090625
Severe Hypertriglyceridemia
Not Unfitting
No VA Entry



Obstructive Sleep Apnea (OSA)
Not Unfitting
No VA Entry



Ankle Joint Pain
Not Unfitting
s/p R Ankle Fracture w/Mild Synovitis and Strain
5299-5271
10%
20090625
Lumbago
Not Unfitting
No VA Entry



Essential Hypertension
Not Unfitting
Essential Hypertension
7101
0%
20090625
Right Shoulder Pain
Not Unfitting
No VA Entry



Impaired Fasting Glucose
Not Unfitting
No VA Entry



Hepatomegaly and Diffuse Fatty Infiltration of the Liver
Not Unfitting
No VA Entry



Other x 0 (Not in Scope)
Other x 0
20090625
Combined:  10%
Combined:  60%
Derived from VA Rating Decision (VARD) dated 20100127 (most proximate to date of separation [DOS])

ANALYSIS SUMMARY:  IAW DoDI 6040.44, the Board’s authority is limited to making recommendations on correcting disability determinations.  The Board’s role is thus confined to the review of medical records and all evidence at hand to assess the fairness of PEB rating determinations, compared to VASRD standards, based on ratable severity at the time of separation; and, to review those fitness determinations within its scope (as elaborated above) consistent with performance-based criteria in evidence at separation.

COPD Condition.  The CI was diagnosed with COPD in December 2008.  He was initially seen in Pulmonary Clinic for an evaluation of chest X-ray findings of pulmonary nodules.  The CI underwent a chest computer tomography (CT) scan which showed centrally calcified pulmonary nodules.  He underwent a lung perfusion scan which was mildly abnormal but showed a very low probability for a pulmonary embolism.  The PEB proceedings document stated the CI underwent a Pulmonary Function Test (PFT) on which demonstrated a 78% predicted FEV1 and the entire test results were interpreted as moderate COPD.  A repeat chest CT showed numerous partially calcified pulmonary nodules and was most consistent with old granulomatous disease (non-cancerous).  A third chest CT done 17 November 2008 was unchanged from prior exams.  The CI was doing physical training and developed severe shortness of breath, difficulty breathing and a productive cough.  He was started on a combination of Spiriva (long acting selective anti cholinergic bronchodilator) daily and Advair (inhalational steroid/bronchodilator combination) twice daily for COPD management.  The commander’s statement indicated that the CI did not work more than 8 hours per day and he needed to take rest periods from his tasks due to his conditions.  The evidence present for review contains PFT dated 16 September 2008 (10 months prior to separation) with an FEV1 of 83% predicted and a FEV1/FVC of 73%.  The MEB narrative summary (NARSUM) exam accomplished 3 months prior to separation noted the CI had no significant bronchial response on the PFT’s.  He was continued on the Advair and Spiriva.  Although the CI had a previous history of smoking a pack per day of cigarettes, he quit in May 2008.  The examiner opined that the clinical status was stable; however, the prognosis was only fair.  The CI was given a permanent P3 Profile for COPD and OSA.  

The VA Compensation and Pension (C&P) exam 2 weeks prior to separation documented that the CI had an adequate response from the Advair and Spiriva.  However he was still unable to do physical training and was non deployable.  The lung exam showed no wheezing.  There were no PFT’s done at this exam.  The examiner diagnosed COPD stable on medications.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB coded COPD condition as 6604 and rated at 10%.  The VA coded and rated the OSA with COPD condition by applying the analogous code of 6899-6847 (Sleep Apnea Syndromes) and rated at 50%.  The VA appropriately applied this coding and rating scheme as dictated by VASRD §4.96 which states that these conditions are both considered respiratory disabilities and must be evaluated as one condition, choosing the code and rating that reflects the predominant disability.  The Board initially considered each respiratory condition separately as the PEB adjudicated COPD as unfitting and OSA as not unfitting.  If the Board finds the OSA condition was unfitting then it will base its recommendation using §4.96 rating principles.  VASRD code 6604 relies solely on PFT results for rating, there are no rating criteria based on medication use as in code 6602, bronchial asthma.  The original document containing the PFT results dated June 2008 as documented in the NARSUM and presumably used by the PEB for rating, were not present for review by the Board.  There were however, PFT results obtained 16 September 2008 which were more proximate to separation and present for review by the Board.  Those PFT results documented an FEV1 of 83% predicted and an FEV1/FVC of 73%.  The FEV1/FVC result meets the 10% rating criteria under code 6604.  Considering the totality of the evidence and mindful of VASRD §4.3 (reasonable doubt), members agreed that a disability rating of 10% for the COPD condition was appropriately recommended in this case.

Contended PEB Conditions.  The contended conditions adjudicated as not unfitting by the PEB were OSA, severe hypertriglyceridemia, ankle joint pain, lumbago, essential hypertension, right shoulder pain, impaired fasting glucose and stable hepatomegaly and diffuse fatty infiltration of the liver.  The Board’s first charge with respect to these conditions is an assessment of the appropriateness of the PEB’s fitness adjudications.  The Board’s threshold for countering fitness determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations and requires a preponderance of evidence.

OSA Condition:  The PEB adjudicated this condition as not unfitting.  The pulmonologist documented that the CI reported symptoms of snoring loudly noticed by his wife, cough causing awakening from sleep, restless legs, decreased concentration, confusion upon awakening, daytime somnolence, narcolepsy, insomnia, middle night awakening and hallucinations when falling asleep or awakening.  He had a score of 8/24 on the Epworth Sleepiness scale-the higher the score, the higher the person’s level of daytime sleepiness.  He would nap 1-2 hours daily and would sleep in on weekends and holidays.  The physical exam findings were a normal pharynx exam and a normal lung exam.  The examiner diagnosed a nonorganic sleep disorder and ordered a polysonogram to rule in OSA.  The CI underwent a polysonogram and was diagnosed with moderate OSA, secondary snoring.  A CPAP unit was prescribed for nightly use.  The CI underwent a split night test for symptoms of restless and disturbed sleep, heavy snoring associated with sudden gasping episodes, dry mouth, leg cramps, excessive daytime somnolence and an Epworth Sleepiness Scale score of eight.  The examiner opined that the study was initiated due to moderate OSA with severe oxygen desaturations to 82% and severe snoring.  The examiner recommended CPAP pressures and specific mask to relieve the symptoms, weight reduction, and good sleep hygiene, avoidance of driving or performing any activity that required him to be alert if he did not use the CPAP on a nightly basis.  The CI was seen by respiratory therapy for instruction on the use of CPAP.  The MEB NARSUM exam approximately 3 months prior to separation documented that the Pulmonologist diagnosed OSA and once the CI was started on CPAP with correct pressures, the CI was stable.  The commander’s statement indicated that the CI did not work more than 8 hours per day and he needed to take rest periods from his tasks due to his conditions.  The CI was given a permanent P3 Profile for and OSA.  The VA C&P exam 2 weeks prior to separation contained the following passage:

“He has been given a prescription for nCPAP in November 2008, and he has been on nCPAP machine for almost 8 months, and he now notices a difference in the improvement of his symptoms.  He now states that his breathing cessation has improved, the snoring has also improved, and he is not having problems with narcolepsy since been placed on nCPAP machine.”

The Board directed attention to its rating recommendation based on the above evidence.  The VA combined the OSA with COPD condition as discussed above.  All notes in the service treatment record proximate to separation indicated that the CI was compliant with his CPAP use and responded well to that intervention.  Although the OSA was profiled proximate to separation, the MEB assessed it as meeting retention standards and the PEB adjudicated it as not unfitting.  The evidence supports that there was no significant duty impairment caused by the OSA after CPAP was employed.  Routinely OSA is not considered unfitting solely on the basis of field and operational impediments to the use of CPAP.  There is no evidence in this case that OSA was associated with any functional impairment that was not corrected by CPAP.  Accordingly, members concurred that the PEB’s fitness determination was reasonable; and, after due deliberation, in consideration of the preponderance of the evidence, the Board members agree that there was insufficient evidence to recommend the OSA condition be added as an additional unfitting condition and therefore this condition could not be recommended for additional disability rating.

Severe Hypertriglyceridemia Condition. Severe Hypertriglyceridemia is not a condition constituting a physical disability and is not compensable or ratable and was appropriately indicated as not unfitting by the PEB.

Ankle Joint Pain, Lumbago, Essential Hypertension, Right Shoulder Pain, Impaired Fasting Glucose and Stable Hepatomegaly and Diffuse Fatty Infiltration of the Liver Conditions.  None of these conditions were profiled; none were implicated in the Commander’s Statement; and, none were judged to fail retention standards.  All were reviewed by the action officer and considered by the Board.  There was no indication from the record that any of these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the any of the contended conditions and, therefore, no additional disability ratings can be recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the COPD condition, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended OSA, ankle joint pain, lumbago, essential hypertension, right shoulder pain, impaired fasting glucose and stable hepatomegaly and diffuse fatty infiltration of the liver conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140416, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


SAMR-RB						


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160003265 (PD201401672)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:

						         
Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA

