





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01706
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20090109  


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Infantryman) medically separated for shoulder and knee injuries.  The conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty or satisfy physical fitness standards.  He was issued a permanent U3 L3 profile and referred for a Medical Evaluation Board (MEB).   The diagnoses “chronic right shoulder pain with impingement syndrome” and “chronic right knee pain with MRI [magnetic resonance imaging] evidence of medial meniscal tear” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded five other conditions for PEB adjudication that met retention standards: “mild bilateral high-frequency hearing loss,” “mild degenerative disk disease [DDD] at C5-C6 and C6-C7,” “GERD [gastroesphageal reflux disease],” “history of hepatitis C previously treated,” and “plantar fasciitis.”  The Informal PEB adjudicated right shoulder pain and right knee pain as unfitting rated 10% each, citing criteria of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The remaining conditions were determined to be not unfitting.  The CI made no appeals and was medically separated. 


CI CONTENTION:  The application references the cervical, GERD, and Hepatitis C conditions adjudicated by the PEB, in addition to other conditions not identified by MEB or PEB.  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 
 







RATING COMPARISON:  

 IPEB - Dated 20081223 
VA* - (7 Mo. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Right Shoulder Pain
5099-5003
10%
Right Shoulder Rotator Cuff Strain
5299-5203
10%
20090805
Right Knee Pain
5099-5003
10%
Right Knee Meniscus Tear
5299-5260
10%
20090805
Cervical DDD
Not Unfitting
Cervical DDD
5243
10%
20090805
GERD

GERD
7346
10%
20090805
Hepatitis C

Hepatitis C
7354
0%
20090805
Other MEB/PEB Conditions x 2
Other x 11
RATING:  20%
RATING:  70%
*Derived from VA Rating Decision (VARD) dated 20091214 (most proximate to date of separation [DOS]).  


ANALYSIS SUMMARY:  

Right Shoulder Condition.  The service treatment record (STR) corroborated the history in the narrative summary (NARSUM) of an initial right (dominant) shoulder injury in 2003 (axial load with near fall from a tower, no fracture or dislocation).  The CI suffered intermittent pain and required temporary profiles.  An MRI in 2008 demonstrated osteoarthritis (acromioclavicular) and tendinosis (biceps), but no ligamentous or rotator cuff pathology.  The symptoms did not respond adequately to conservative management, and surgery was discussed but reasonably declined.  There was STR documentation of joint stability, but no documentation of range-of-motion (ROM) observations.  The NARSUM was conducted 17 November 2008 (2 months before separation) and documented constant pain rated 3+/10 aggravated by load bearing, overhead activities, and push-ups.  The NARSUM physical examination recorded the absence of tenderness or weakness, stability to stress testing, and signs of impingement (pain with Neer’s and Hawkins, but no mechanical locking).  The NARSUM measured ROM was forward flexion to 175 degrees (normal 180, minimum compensable 90) and abduction to 170 degrees (same parameters); annotating painful motion.

A VA Compensation and Pension (C&P) examination was conducted 5 August 2009 and there was no documentation of interim injury or other exacerbation of the condition.  The examiner noted daily pain rated 4/10 with “no subluxation,” aggravated by “physical activity” and overhead motion.  The VA physical examination recorded tenderness and the absence of instability or weakness.  The VA measured ROM was forward flexion to 150 degrees and abduction to 110 degrees; annotating painful motion.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB’s 10% rating analogous to 5003 (degenerative arthritis) was consistent with VASRD §4.71a criteria for the Service ROM evidence (conceding painful motion) and other ratable findings.  The VA’s 10% rating analogous to 5203 (clavicle or scapula, impairment of [rationale for this choice unclear]) presumably rested on painful motion.  The ROM evidence did not support the minimum compensable rating, except by application of VASRD §4.59 (painful motion).  There was no ankylosis or fracture (nonunion/malunion) of the shoulder girdle that would support a higher rating under any other joint code; and, there was no history of dislocations or findings of instability that would support a higher rating (even analogously) under code 5202 (humerus, other impairment).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the right shoulder condition. 

Right Knee Condition.  The CI developed the gradual onset of right knee pain (no trauma) in 2003 which was treated with a brace and temporary profiles.  An MRI in 2007 revealed a meniscal tear (medial extending to posterior horn) with intact ligaments.  Surgery was offered and reasonably (per NARSUM) declined.  There was ample STR documentation of grossly normal ROM (flexion and extension) with painful motion, the absence of effusion, stability to stress testing in all planes, and the lack of mechanical impingement (locking).  There were no STR entries contrary to any of these ratable features or documentation of incapacitation.  The NARSUM documented pain “40% of the time [quoting CI]” rated 4+/10 with “no true locking” but “some subjective instability”; interfering with running (“max 1 mile”), lifting, and prolonged standing.  The physical examination recorded a normal gait, tenderness, the absence of effusion, stability to stress testing, and negative signs of impingement (McMurray’s).  The measured ROM was flexion to 140 degrees (normal), without documenting extension or specifying painful motion.

The post-separation VA C&P examiner (same as for shoulder) documented constant pain rated 6/10 without instability, causing “difficulty with standing/walking” and prohibiting running.  The VA physical examination recorded a normal gait, tenderness, stability to stress testing in all planes, and negative signs of impingement.  The VA measured ROM was flexion to 135 degrees (minimum compensable 45), without documenting extension but specifying painful motion.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB specifically conceded painful motion for its 10% rating analogous to 5003, which was also the basis for the VA 10% rating analogous to 5260 (limitation of extension).  The evidence does not support the presence of locking with frequent effusions or other criteria to achieve a rating higher than 10%, or of joint instability for additional rating.  After due deliberation, considering all evidence and with deference to reasonable doubt, the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the right knee condition.  

Contended Conditions (Cervical Spine, GERD, Hepatitis C).  Per the C&P history, the CI had a 2-year history of neck pain from a parachuting injury.  There were no treatment notes for the condition in the available STR, and the only related entry was an X-ray report from August 2008 (5 months prior to separation) showing degenerative changes with disc space narrowing (C4-7).  There was no documentation of associated radiculopathy by the C&P examiner, and strength and neurological findings were normal.  The earliest STR entry related to GERD is from April 2008.  The CI was prescribed an acid blocker which was listed on the NARSUM and there was no documentation of repeat visits or complications.  The CI was diagnosed and treated (Interferon, Ribivarin) for Hepatitis C in 2002.  A 2006 STR entry and a lab report from the MEB period confirmed undetectable titers, and there was no evidence of symptoms or complications at the time of separation.  All three of these conditions were listed in the medical history of the NARSUM, but not elaborated; and, as above, all were forwarded as medically acceptable.  None of them were profiled.  The commander’s performance statement did not differentiate functional limitations attributable to specific conditions, but the documented limitations were attributable to the rated conditions only.

The Board directed attention to its recommendations based on the above evidence; and, its main charge with respect to these conditions is an assessment of the fairness of the PEB’s determinations that they were not unfitting.  The Board’s threshold for countering Service fitness determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  All members agreed that there was no performance based evidence suggesting that any of the above conditions significantly interfered with duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for any of these conditions; thus none of them can be recommended for additional Service disability rating. 


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the right shoulder condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.    In the matter of the right knee condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.    In the matter of the contended cervical spine, gastroesphageal reflux, and Hepatitis C conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.   


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140418, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record



SAMR-RB						


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160003276 (PD201401706)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:

						         
Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA

