





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01756
BRANCH OF SERVICE:  Army 	BOARD DATE:  20150401
SEPARATION DATE:  20050701


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Automated Logistical Specialist) medically separated for left ankle and low back pain (LBP).  The conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was issued a permanent L3 profile and referred for a Medical Evaluation Board (MEB).  The “left ankle tendinitis” and “chronic low back pain…” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  No other condition was submitted by the MEB.  The Informal PEB (IPEB) adjudicated “left ankle tendinitis…” as unfitting, rated 0% and “chronic low back pain…” as unfitting and not ratable, with likely application of the US Army Physical Disability Agency (USAPDA) pain policy.  The CI made no appeals and was medically separated.  


CI CONTENTION:  The CI requested that the Board review all of his conditions.  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB – Dated 20050421
VA* - based on Service Treatment Records (STR)
Condition
Code
Rating
Condition
Code
Rating
Exam
Left Ankle Tendinitis Status Post Sprain
5024
0%
Left Ankle Tendinitis
5024
10%
STR
Chronic Low Back Pain Secondary to …
5238
--%
Lumbar Spondylosis and DDD
5242
10%
STR
Other MEB/PEB Conditions x 0 
Other x 7
RATING:  0%
RATING:  20%
*Derived from VA Rating Decision (VARD) dated 20050930 (most proximate to date of separation (DOS)).  



ANALYSIS SUMMARY:  

Left Ankle Tendinitis. The first record in evidence for the right ankle was dated 27 June 2003 when the CI was evaluated after he “rolled” his ankle playing basketball.  He was treated conservatively with ice, elevation, and non-weight bearing.  An x-ray was ordered but is not in evidence.  He was next seen in the emergency room on 20 November 2003 noting continued swelling.  An MRI on 26 May 2004 showed fibrosis of the soft tissue of the medial (inside) ankle with fluid (effusion) in the joint.  He was issued a cam walker (a type of support “boot” for the ankle) in podiatry five days later.  He was then next seen in podiatry 7 October 2004 and noted to have chronic pain in the left ankle which was aggravated by activity.  On examination, there was neither swelling nor instability, but the CI was tender over the posterior tibialis tendon.  A diagnostic injection provided minimal relief of his pain.  However, an ankle block (which involved more of the ankle) provided 45% relief of pain when done on 1 December 2004.  The CI reinjured the left ankle and when seen on 27 January 2005 a modest anterior drawer (a sign of ligamentous laxity) was present after an analgesic block (to reduce guarding from pain).  The CI was referred for MEB and issued an L3 profile on 4 February 2005 for left ankle instability and low back pain.  The range of motion in physical therapy on 23 February 2005 showed reduced dorsiflexion at five degrees (normal 20) and painful plantar flexion which was normal at 45 degrees.  The narrative summary (NARSUM) was dated 10 March 2005.  The CI reported chronic pain in the ankle since he had rolled it.  On examination, he was noted to have flat feet and bilateral bunions, but was able to heel-and-toe walk.  The examination of the lower extremities was otherwise annotated normal.  Instability was not documented.  The VA used the service treatment records (STR) for rating.  The first Compensation and Pension examination for the feet was dated 27 October 2007, 28 months after separation and well outside the 12-month window assigned high probative value for rating purposes at separation.  At that evaluation, the CI reported that he could stand 3-8 hours and walk 1-3 miles.  The ankles were not specifically examined.  

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB and VA both used the code 5024 (tenosynovitis), but rated the left ankle condition at 0% and 10%, respectively.  Absent incapacitation from the ankle (which was not recorded), 10% is the highest rating under this code.  The code 5271 (limited motion) also supports a 10% rating.  The VA continued this rating on the rating decision dated 29 May 2008, almost 3 years after separation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the left ankle condition.  

Chronic Low Back Pain.  The CI was evaluated for LBP on 8 February 2002 after he had been rear ended in a motor vehicle accident.  Previously, he had noted LBP during physical training.  He had muscle spasm, but a normal neurological examination and painful, but full, active ROM.  He was managed conservatively with medications and duty limitations.  He was next seen for LBP in early 2003 after lifting weights.  An MRI on 1 May 2003 for multi-level bulging discs at L3-4, L4-5, and L5-S1 with degenerative joint disease (DJD) at the same levels.  He was also noted to have a congenitally small spinal canal, but acquired spinal stenosis at L3-4 and L4-5.  The DJD was noted to be severe at L5-S1.  He was evaluated in orthopedic surgery on 3 September 2003.  That examiner determined that the stenosis was congenital and did not concur with the presence of herniated (bulging) discs on review of the MRI.  On examination, the gait was normal and full weight bearing.  A CT scan was then accomplished on 15 September 2003.  It showed DJD at L5-S1 with disc bulging at the same level and milder changes at L3-4 and L4-5.  Congenital stenosis was again noted.  Electrodiagnostic studies on 11 March 2004 were normal without evidence of a radiculopathy or neuropathy (nerve damage) in either lower extremity.  The MRI was repeated 1 June 2004 and the findings unchanged from the prior MRI.  He was again seen in orthopedics on 31 August 2004 and noted to have “give way” weakness (a decrease due to pain or poor effort).  The orthopedist again noted no herniated disc on his review.  A different orthopedic surgeon determined that the CI had acquired spondylolisthesis (a slippage of one disc over the other) on his evaluation on 1 December 2004.  The ROM testing on 23 February 2005 showed flexion limited to 70 degrees (normal 90), extension to 20 degrees (after rounding; normal is 30), and left lateral flexion limited to 20 degrees as well (again, normal is 30).  All three were painful.  Rotation and right lateral flexion were normal.  At the NARSUM, the CI reported that he might have injured his back in physical fitness training, but that he was not sure.  Regardless, he had persistent pain.  On examination, he had a normal gait with a mild exaggeration of the normal curve of the lower back.  Tenderness was absent and spasm not recorded.  The neurological examination was normal.  Provocative testing for nerve root irritation produced local pain, but no radiation (negative for radiculopathy).  Heel and toe walk were normal.  A Patrick test (indicative of disease of either the hip or sacroiliac joint [the junction of the lower back and the pelvis]) was positive.  He was diagnosed with an acquired spondylolisthesis.  

The Board directed its attention to its rating recommendation based on the above evidence.  The VA rated the back at 10% using the code 5242 (degenerative arthritis of the spine).  This rating stood until increased to 20% effective 9 June 2008 based on post-separation findings.  The PEB coded the back condition 5238 (spinal stenosis) and determined that this was a congenital condition and not ratable.  It noted that multiple congenital abnormalities were present and that there was no specific trauma.  It determined that the condition existed prior to service (EPTS) without permanent service aggravation.  The Board concurred that at least a component of the back condition was EPTS, but also noted that the CI was diagnosed with an acquired spondylolisthesis.  As outlined in DODI 1332.38 E3.P4.5.2.3., to determine that permanent service aggravation was not present requires that this be more likely than not.  Given the variance in the interpretations between examiners and the NARSUM assessment, the Board determined that this standard had not been met and that the unfitting back condition was ratable.  It noted that the CI was limited in flexion to 70 degrees supporting a 10% rating.  Incapacitation was not documented nor was spasm causing an abnormal gait or contour.  The Board found no route to a rating higher than the 10% rating adjudicated by the VA at the time of separation.  It also considered if an unfitting radiculopathy was present at separation, but noted that both the NARSUM neurological examination and the electrodiagnostic studies were normal.  The Board concluded therefore that an unfitting radiculopathy was not present at separation and that this condition could not be recommended for additional disability rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the back condition.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the left ankle tendinitis condition, the Board unanimously recommends a disability rating of 10%, coded 5024 IAW VASRD §4.71a.  In the matter of the chronic low back pain condition, the Board unanimously recommends a disability rating of 10%, coded 5238 IAW VASRD §4.71a.  There were no other conditions within the Board’s scope of review for consideration.  






RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Left Ankle Tendinitis…
5024
10%
Chronic Low Back Pain…
5238
10%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140422, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


SAMR-RB

9 December 2015

MEMORANDUM FOR Commander, US Army Physical Disability Agency
(AHRC-00), 2900 Crystal Drive, Suite 300, Arlington, VA 22202-3557

SUBJECT: Department of Defense Physical Disability Board of Review Recommendation
for XXXXXXXXXXXXXXXXXX, AR20150018395 (PD201401756)

1. I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual. Under the authority of Title 10, United States Code, section 1554a, I accept the Board's recommendation to modify the individual's disability rating to 20% without re.characterization of the individual's separation. This decision is final.

2. I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum.

3. I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:

CF:
( ) DoD PDBR
()DVA

