


6                                                           PD-2014-01876


RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01876
BRANCH OF SERVICE:  MARINE CORPS	BOARD DATE:  20150618
SEPARATION DATE:  20021130


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Assaultman) medically separated for a right knee condition.  The right knee condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  “Right knee lateral meniscus tear,” and “chondromalacia of patella bilateral,” were forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  No other conditions were submitted by the MEB.  The Informal PEB (IPEB) adjudicated “chondromalacia of the right knee patella and medial femoral condyle” as unfitting, rated 10%.  The IPEB also adjudicated “chondromalacia of the patella of the left knee,” and “right knee lateral meniscus tear, surgically treated” as Category II (conditions that contribute to the unfitting condition).  The CI made no appeals and was medically separated.


CI CONTENTION:  “Left knee continues to be worse than the right knee, back pain extended to vertebrate just inferior to rib cage, unable to stand or sit for prolonged periods of time, tightness in MCL after sleeping, lateral femoral condoyle of left knee, irritable feels like tearing ACL…”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

Service IPEB – Dated 20021008
VA - (13 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Chondromalacia of the Right Knee Patella and Medial Femoral Condyle
5299-5003
10%
Chondromalacia Patella, Right Knee, S/P Arthroscopic Repair of Lateral Meniscus Tear
5260
0%
20040106 
Right Knee Lateral Meniscus Tear, Surgically Treated
Category II




Chondromalacia of the Patella of the Left Knee
Category II
Chondromalacia Patella, Left Knee
5260
0%
20040106 
Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 0
Rating:  10%
Combined:  0%
Derived from VA Rating Decision (VARD) dated 20040312 (most proximate to date of separation [DOS]).


ANALYSIS SUMMARY:  The Board noted that the applicable VA Compensation and Pension (C&P) exam performed on 6 January 2004 (14 months after separation) was missing; however, the Board also noted that the probative information was summarized in the VARD on 12 March 2004.  Board members acknowledged the missing VA records, but determined that the information available was sufficient to fairly adjudicate the case, and that additional delay in a possibly futile attempt to retrieve this evidence was unwarranted.

Right Knee Conditions (Including Meniscal Tear).  The earliest entry in the available service treatment record was December 1999 (6 months after entering active duty and almost 3 years prior to separation), when the CI presented with left knee pain, described as “tight muscle pain.”  He had no recent trauma, but described a football injury in high school with hyperextension of the lateral collateral ligament (LCL) and the use of a knee brace for 4 years.  He was seen in August 2000 (27 months prior to separation) for bilateral knee pain (right greater than left), worse with running and hiking.  He was diagnosed with iliotibial band syndrome and was treated conservatively; initially with stretching exercises and then with physical therapy (PT).  In May 2001, the CI’s main complaint was right knee pain, and magnetic resonance imaging (MRI) of that knee showed a complex tear of the anterior horn of the lateral meniscus.  Surgery (arthroscopy) of the right knee in August 2001 (15 months prior to separation) showed a “frayed” anterior horn over the lateral meniscus (which was debrided) and chondromalacia (abnormal softening or degeneration of the bony cartilage of the joint) of the femoral surface.  At a PT consult on 6 September 2001 (4 weeks after surgery) the CI complained of right knee discomfort and lack of flexion.  On examination, active range-of-motion (ROM) was 0 to 130 degrees (normal 140) and quadriceps (knee extension) strength was slightly decreased (4+/5), and there was some muscle atrophy.  Two weeks later he complained of bilateral knee pain and an MRI of the left knee was ordered “to complete w/u [workup]”; this showed chondromalacia of the patella.  On 15 October (3 weeks later), at a follow-up PT appointment for continued rehabilitation from surgery, the CI complained of left knee discomfort.  Two weeks later at a PT appointment, active ROM was still slightly decreased and strength of the knee was normal.  The LIMDU Medical Board Report on 5 November 2001 referred to lateral meniscus tear of the right knee and bilateral chondromalacia patellae.  The commander’s non-medical assessment (NMA) did not refer to the specific medical condition.

At the NARSUM examination on 8 July 2002 (4 months prior to separation), the CI continued to have bilateral knee pain, left worse than right.  He was unable to run any significant distance and had difficulty with prolonged walking, standing and stair climbing.  On examination, the right knee had well-healed arthroscopy portals (wounds) and was stable in all directions.  He had some residual lateral joint line tenderness and pain with patellar compression.  The right lower extremity was otherwise neuro-vascularly intact.

The DD Form 2807-1, Report of Medical History, was accomplished on 13 August 2002, 3 months prior to separation.  The CI stated, “Both knees continuously cause pain, preventing me from standing or walking for prolonged periods, running or walking uphill/downhill.”  The accompanying examination (DD Form 2808), reported three arthroscopic scars of the right knee and described the lower extremities as “normal.”

The VA C&P exam was performed on 6 January 2004, 13 months after separation.  As summarized in the VARD on 12 March 2004, the CI complained of “grinding, popping and pain in the right knee with no restrictions of activities” and denied swelling, locking and buckling.  He wore a brace intermittently, but did not require the use of a cane or crutch.  He was “unable to run, squat, walk inclines or stairs, sit for more than 60 minutes, or stand for more than 90 minutes.”  Examination showed no evidence of crepitus, erythema, warmth or instability.  Strength was normal (5/5), and ROM was 0 to 125 degrees (normal 0 to 140) with no diminution on repetitive testing.  An X-ray was normal with no evidence of fracture, dislocation or bone or joint disease.  The examiner’s final impression was chondromalacia patellae and status-post repair of lateral meniscus tear.

The Board directed attention to its rating recommendation of the right knee based on the above evidence.  As noted above, the IPEB rated the primary unfitting condition (chondromalacia) at 10%, coded 5299-5003 (degenerative arthritis) and listed a secondary condition (meniscus tear) as Category II (conditions that contribute to the unfitting conditions).  The VA rated both diagnoses together at 0%, coded 5260 (limitation of flexion of leg), stating there was no indication of painful motion or X-ray evidence of abnormality.  The rater stated, “The current evaluation takes into consideration functional loss due to pain, weakened movement, and incoordination, etc.”

The CI had a history of semilunar cartilage (medial meniscus) damage, but available records did not recount a history of frequent episodes of “locking” pain or effusion into the knee joint, so a rating under code 5258 was not supported.  Residual symptoms of the meniscal injury and the chondromalacia overlapped to a great extent (pain, painful motion and decreased ROM), so the two conditions could not be separately rated in accordance with §4.14 (Avoidance of pyramiding).  A single PT evaluation (a month after surgery) documented loss of strength and muscle atrophy, but that was not found in subsequent exams.  All examinations documented normal extension and (except for the NARSUM) documented a mild decrease in flexion.  Although the VA C&P exam reported “no restrictions of activities,” it also listed significant activity restrictions.  Similar duty and activity restrictions were documented in the DD 2807-1, the NARSUM, LIMDU report, and the commander’s NMA.  Board members agreed that these restrictions represented significant functional impairment, which supported a 10% rating under §4.40 (Functional loss).  There was not a pathway to higher rating based on ankylosis, subluxation or lateral instability.  Although the medial meniscus may have contributed to the CI’s symptoms, rating the symptoms under code 5259 would not lead to a higher rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the right knee conditions (chondromalacia and meniscal tear).

Contended PEB Condition.  The Board’s main charge is to assess the fairness of the IPEB’s determination that the left knee condition (chondromalacia of the patella) was a Category II condition and not separately ratable.  The Board’s threshold for countering fitness determinations is preponderance of evidence, which is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.

The history of the left knee condition is detailed above; included with that of the right knee.  At the NARSUM examination on 8 July 2002 (4 months prior to separation), the CI continued to have both right and knee pain after his right knee surgery, and his left knee was worse than his right.  He was unable to run any significant distance and had difficulty with prolonged walking, standing, and stair climbing.  On examination, the left knee was stable in all directions and there was “good range of motion.”  There was some tenderness with palpation of the patellofemoral joint and the lateral joint line.

The DD Form 2807-1, was accomplished on 13 August 2002, 3 months prior to separation.  The CI stated, “Both knees continuously cause pain, preventing me from standing or walking for prolonged periods, running or walking uphill/downhill.”  The DD Form 2808, reported the lower extremities as “normal.”

At the VA C&P exam (13 months after separation), as summarized in the VARD, the CI complained of grinding, popping and pain in the left knee with no restrictions of activities.  He denied swelling, locking and buckling of the knee.  He was unable to run, squat, walk inclines or stairs, sit for more than 60 minutes or stand more than 90 minutes.  Examination showed no evidence of crepitus, erythema, warmth or instability.  Flexion was measured from 0 to 125 degrees, with no diminution on repetitive testing and strength was normal (5/5).  The examiner’s final impression was left chondromalacia patellae.

The Board directed attention to its recommendation of the left knee based on the above evidence.  The IPEB adjudicated the left knee condition as Category II, so it was not separately unfitting or assigned a disability rating.  The VA rated the condition 0%, coded 5260, stating that there was slight limitation of motion, but no indication of painful motion or X-ray evidence of abnormality.  The rater stated, “The current evaluation takes into consideration functional loss due to pain, weakened movement, and incoordination, etc.”

The CI initially presented with both left and right knee pain, both issues persisted through separation (although the right knee was complicated by coexistent meniscal damage), and the left knee was identified as worse in the NARSUM.  Both conditions were listed in the LIMDU and by the MEB.  Board members agreed that the functional limitations in evidence justified the conclusion that the left knee condition was integral to the CI’s inability to perform the duties of his MOS and accordingly was unfitting.  There was no history of ankylosis, recurrent subluxation or lateral instability, semilunar cartilage dislocation or removal.  The left knee was not compensable based on ROM under 4.71a, but Board members agreed that the nature of the injury and the persistent functional limitations in evidence supported §4.40 (Functional loss) to achieve the minimum rating of 10%.  §4.40 states “a part which becomes painful on use must be regarded as seriously disabled,” and there was ample evidence that such was the case with this condition.  After due deliberation, the Board agreed that the preponderance of the evidence supported that the left knee was separately unfitting and ratable.  With application of 4.40, it is best coded analogously under code 5003.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the right knee condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended left knee condition, the Board unanimously agrees that it was unfitting and recommends a disability rating of 10%, coded 5099-5003 IAW VASRD §4.71a.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:

UNFITTING CONDITION
VASRD CODE
RATING
Chondromalacia of the right knee medial femoral condyle, with surgically-treated lateral meniscus tear
5299-5003
10%
Chondromalacia of the patella of the left knee
5099-5003
10%
COMBINED (w/ BLF)
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140416, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 20 Aug 15

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USN


