





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02123
BRANCH OF SERVICE:  NAVY	BOARD DATE:  20150320
SEPARATION DATE:  20030826


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Hull Technician) medically separated for a lumbar spine condition.  The condition could not be adequately rehabilitated to meet the physical requirements of his Rating and he was referred for a Medical Evaluation Board (MEB).  “L4/5 herniated nucleus pulposus,” “lumbar degenerative disc disease” and “failed back surgical syndrome” were forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  The Informal PEB (IPEB) adjudicated “failed back surgical syndrome” as unfitting, rated 20%.  “Lumbar degenerative disc disease” and “L4-5 herniated nucleus pulposus” were determined to be Category II conditions contributing to the unfit condition.  “Major depression related to physical condition and chronic pain syndrome” were determined to be Category III conditions (not separately unfitting and do not contribute to the unfitting condition).  “Antisocial personality disorder in exacerbation” was determined to be a Category IV condition which does not constitute a physical disability.  The CI appealed to the Formal PEB (FPEB) which affirmed the IPEB findings for the failed back surgical syndrome.  However, the mental health condition was now described as pain disorder associated with both psychological factors and a general medical condition determined to be a Category II condition.  The FPEB added reflux esophagitis but determined this to be not unfitting and a Category III condition.  Antisocial personality disorder was determined to be a Category IV condition and not ratable.  The CI accepted the FPEB findings and recommendations and was medically separated.


CI CONTENTION:  “PLEASE CONSIDER ALL CONDITIONS”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

FPEB – Dated 20030325
VA* - (~8 Mos.Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Failed Back Surgical Syndrome

5295

20%
Tender Scar…Associate with Post Discectomy
7804
10%
20040221



Radiculopathy Left Extremity …
8520
10%
20040221



Radiculopathy Right Extremity…
8520
10%
20040221
L4-5 Herniated Nucleus Pulposus

Herniated Nucleus Pulposus L4/L5, L5/S1  S/P Discectomy
5243
30%
20040221

Cat II




Lumbar Degenerative Disc Disease
Cat II 




Pain Disorder Associated …. Medical Condition
Cat II
Depressive Disorder
9434
30%
20040221
Antisocial Personality Disorder in Exacerbation
Cat IV




Reflux Esophagitis
Cat III
Gastroesophageal Reflux Disease
7399-7346
10%
20040221
Other x 0 (Not In Scope)
Other x 4 
RATING:  20%
COMBINED RATING:  70%
*Derived from VA Rating Decision (VARD) dated 20040420 (most proximate to date of separation [DOS]).


ANALYSIS SUMMARY:

Failed Back Surgical Syndrome Condition.  The 2003 VASRD coding and rating standards for the spine, which were in effect at the time of permanent separation, were changed from the previous spine criteria on 23 September 2002 and to the current §4.71a rating standards on 26 September 2003, following the CI’s DOS.  Although the VA in this case rated the condition according to the current standards, IAW DoDI 6040.44 this Board must consider the appropriate rating for the CI’s back condition at separation based on the VASRD standards in effect at the time of separation.

The CI sustained a low back injury in a fall from a ship’s ladder in April 2001.  Magnetic resonance imaging showed mild disc bulging at L2-L3 and L3-L4, and a large herniated L4-L5 disc without nerve root impingement.  A microdiscectomy was performed in August 2001.  Post-operatively the CI continued to experience pain in the low back and right lower extremity, and experienced falls secondary to back spasms.  Electrodiagnostic (EMG) studies were negative for radiculopathy.  A discogram determined that stimulation of the L4-5 and L5-S1 areas resulted in concordant back pain, but there was no correlation with lower extremity pain.  In March 2002, surgical fusion of L4-L5 and L5-S1 was performed for recurrent herniated discs at those levels.  During the fusion surgery a pre-existing fracture of the L4-L5 facet joint was discovered, which was thought to be the cause of his ongoing pain; this issue was surgically fixed.  After the fusion there was a temporary resolution of right lower extremity pain, but persistence of severe lumbar pain and the development of new left lower extremity pain.  Imaging studies in June 2002 showed intact surgical hardware and no evidence of nerve root impingement.

The narrative summary evaluation on 29 June 2002 (3 months after fusion surgery and 14 months prior to separation) reported severe low back pain, and bilateral buttock and lower extremity pain.  Narcotic medication was used for pain and ambulation required the assistance of a cane.  Physical examination noted the CI to be in severe acute distress.  Ambulation was difficult and a cane was used.  An erect posture was not possible when standing.  Severe muscle splinting and guarding and severe tenderness over the entire thoracic and lumbar spine were present.  Signs of nerve root irritation were present bilaterally, and sensation was diminished in both L5 dermatomes.  Deep tendon reflexes and muscle strength of the lower extremities were normal.  Range-of-motion (ROM) testing was severely limited in all directions due to pain.

The MEB physical exam on 8 July 2002 was difficult to perform due to “extreme pain and difficulty walking.”  A physical therapy evaluation 13 months prior to separation noted forward bending sufficient to touch the thighs, but was unable to extend the back to a neutral position.  Lateral flexion was 50% of normal.  At a clinic visit on 10 October 2002 (10 months prior to separation), the examiner noted diffuse back tenderness that was “disproportionate.”  Subsequent outpatient follow-up visits reported episodes of falling due to severe pain.  At a clinic visit on 18 March 2003 (5 months prior to separation) the CI reported that his back pain was unchanged.  Examination revealed a “painful, slow careful gait” and painful ROM of the lumbar spine, but limitation of motion was not quantified.

At the VA Compensation and Pension exam on 21 February 2004 (6 months after separation), the CI reported constant low back pain and intermittent radiating pain to the lower extremities, right worse than left.  Examination noted the CI to be “in significant mild discomfort” and ambulated with a cane.  Gait was antalgic.  He could perform toe and heel raises.  ROM testing showed flexion of 40 degrees (normal to 90 degrees) and combined ROM was 140 degrees (normal 240 degrees).  Painful motion was noted and lumbar tenderness was present.  Lower extremity muscle strength and sensation was normal.

The Board directed its attention to a rating recommendation based on the above evidence.  The VA rated the lumbar spine condition 30% under a newer spine code (5243), but as previously elaborated the Board must use older codes in effect at the time of separation.  The VA also assigned separate ratings for lower extremity radiculopathy and a surgical scar.  The PEB’s 20% rating under the 5295 code (lumbosacral strain) reflected a judgment that “muscle spasm on extreme forward bending, loss of lateral spine motion, unilateral, in standing position” best reflected the evidence.  The Board concluded that the “severe” stipulation (“with listing of whole spine to opposite side, positive Goldthwaite's sign, marked limitation of forward bending in standing position, loss of lateral motion with osteoarthritic changes, or narrowing or irregularity of joint”) was not present, thus the 40% rating was not supported under this pathway.  Under the 5292 code (spine, limitation of motion of, lumbar) a 20% rating requires “moderate” limitation of lumbar ROM, and a 40% rating requires “severe” limitation.  Board members agreed that “severe” did not accurately depict the evidence, and therefore the next higher 40% rating was not warranted using this code.

The Board noted that the PEB declined to consider rating under the 5293 code (intervertebral disc syndrome) because there was no evidence of recurrent herniated disc after lumbar fusion surgery.  The Board agreed that although the CI suffered from degenerative disc disease, lower extremity neurologic findings, EMG, discogram and imaging results were not consistent with intervertebral disc disease as a basis for his persistent symptoms.  Therefore, a 5293 rating pathway was not warranted.  Finally, the Board concluded that lumbar degenerative disc disease, L4-L5 herniated nucleus pulposus and pain disorder were properly subsumed under the failed back surgical syndrome condition.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the failed back syndrome condition.

Additional Category II Condition.  The FPEB recharacterized the IPEB’s adjudication of “major depression related to physical condition and chronic pain syndrome.”  While the IPEB determined this to be Category III, the FPEB concluded that “pain disorder associated with both psychological factors and a general medical condition” was a more appropriate description, and classified it as Category II.

A psychology evaluation was performed in January 2002 to address psychological issues related to the CI’s chronic pain.  The CI refused to answer questions about feeling depressed or about suicidality or homicidality.  The examiner rendered diagnoses of pain disorder with both psychological factors and a general medical condition, depressive disorder, and “rule out” panic disorder.  The CI declined referral to psychiatry for medication to assist in management of depression, anxiety attacks and impulse control problems.  However, in July 2002 the CI was evaluated by a psychiatrist for depression and anger control issues.  A diagnosis of major depressive disorder secondary to a medical condition (chronic pain) was rendered.  A trial of anti-depressant medication was begun, but the CI self-discontinued this after 10 days.  On the Report of Medical Assessment on 8 July 2002, the CI indicated that only his back condition interfered with his ability to perform his duties.

A psychiatric MEB addendum on 15 November 2002 (10 months prior to separation) reported sleep disturbance due to pain, decreased energy and concentration, and depressed and irritable mood especially when discontinuing pain medication.  Current difficulty with anger and assaultive behavior were also reported.  An Axis I diagnosis of mood disorder due to degenerative disc disease was rendered, and an assigned Global Assessment of Functioning (GAF) score was 65, connoting mild symptoms or impairment.

On 24 June 2003 (2 months prior to separation) the CI was referred to psychiatry from the emergency room because he reported having suicidal thoughts that morning, although suicidal thoughts were not the reason for the emergency room visit.  However, the CI now denied current thoughts of harm.  During the interview, the CI was uncooperative and verbally aggressive, and appeared markedly disheveled.  Diagnoses of major depressive disorder versus substance induced depressive disorder, rule out alcohol abuse versus dependence, and opioid dependence were rendered.  A GAF score of 65 was assigned.  The CI refused hospitalization for detoxification from narcotic medication, and was recommended to undergo voluntary outpatient treatment for substance abuse.

The Board considered if the “psychological factors” adjudicated by the FPEB warranted a separate fitness assessment.  Given the available psychiatric notes and MEB addendum, Board members agreed that an Axis I diagnosis of a mood disorder was present, and that while it may indeed have contributed to or resulted from the painful spine condition, a separate evaluation for fitness was nevertheless justified.  The Board’s threshold for recommending a condition as unfitting requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  Mood disorder (or any other Axis I disorder) did not require ongoing outpatient care or hospitalization, and did not carry an attached limited duty (LIMDU).  It was reviewed and considered by the Board.  There was no performance based evidence from the record that this condition significantly interfered with satisfactory duty performance.  The Board concluded therefore that this condition could not be recommended for additional disability rating.

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that antisocial personality disorder and reflux esophagitis were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  Personality disorder is a condition that does not constitute a physical disability.  The Board therefore has no reasonable basis for recommending this condition as additionally unfitting for separation rating.

On the Report of Medical Assessment the CI indicated that only his back condition interfered with his ability to perform his duties.  An upper endoscopy on 30 July 2002 was performed to evaluate a complaint of hematemesis (vomiting blood).  It found mild esophagitis (inflammation of esophagus) likely due to acid reflux.  Discontinuing certain pain medications (which can exacerbate or cause bleeding) was not deemed necessary, and the CI was instructed to take an acid-reducing medication.  Notes on 18 March 2003 (6 months prior to separation) and 24 June 2003 reported continued complaints of recurrent hematemesis.  The CI was not taking medication for esophageal or gastric inflammation at that time, and laboratory values did not show evidence of chronic blood loss.

The reflux esophagitis did not carry an attached LIMDU and was not judged to fail retention standards.  It was reviewed and considered by the Board.  There was no performance based evidence from the record that this condition significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the reflux esophagitis condition and so no additional disability ratings are recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  In the matter of the failed back surgical syndrome condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of any contended mental health disorder condition, the Board unanimously agrees that it cannot recommend it for additional disability rating.  In the matter of the contended antisocial personality disorder and reflux esophagitis conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 2014-02123 w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 20 Nov 15

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USN


