





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02207
BRANCH OF SERVICE:  MARINE CORPS 	BOARD DATE:  20150318
SEPARATION DATE:  20030731


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Infantry) medically separated for right ankle pain.  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty or satisfy physical fitness standards.  He was placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  The “chronic right ankle pain” was forwarded to the Physical Evaluation Board (PEB) SECNAVINST 1850.4E.  The MEB also identified and forwarded one other condition (gastroesophageal reflux disease [GERD]) for PEB adjudication.  The Informal PEB adjudicated “chronic right ankle pain” as unfitting, rated 10% with likely application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The remaining condition was determined to be Category III which is not separately unfitting and does not contribute to the unfitting condition.  The CI made no appeals and was medically separated.  


CI CONTENTION:  “Please consider all conditions.” [sic]


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:  

IPEB – Dated 20030127
VA* - (~5 Mos. Pre-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Right Lateral Ankle Pain
5299-5003
10%
Residuals, Right Ankle Sprain
5299-5271
10%
20030213
Gastroesophageal Reflux Disease
Not Unfitting
Gastroesophageal Reflux Disease
7399-7346
0%
20030213
Other x 0 (Not In Scope)
Other x 15 
RATING:  10%
RATING:  60%
*Derived from VA Rating Decision (VARD) dated 20030801 (most proximate to date of separation (DOS)).  


ANALYSIS SUMMARY:  

Chronic Right Lateral Ankle Pain:  The narrative summary noted the CI sprained his ankle in March 1999 during a training exercise.  Notes in the service treatment record indicated that the CI sought treatment for right ankle pain 27 April 2001 and reported that he had been seen several times and had recurrent problems with his ankle “rolling.”  Foot X-rays were normal.  Podiatry evaluation 30 April 2001 noted a fragment from a lateral ankle avulsion fracture and recommended and brace and shoe inserts.  Orthopedic evaluation 24 August 2001 noted full range-of-motion (ROM) and no instability, and mild tenderness to palpation of the peroneal tendon.  The orthopedic surgeon doubted that the bony density noted was symptomatic; that it could be an ossicle (normal accessory bone around a joint), an old avulsion fracture fragment, or soft tissue calcification.  The CI was placed on an 8-month LIMDU.  Magnetic resonance imaging (MRI) of the right ankle performed on 5 September 2001 noted a probable old avulsion fracture at the tip of the lateral malleolus.  Ligaments all appeared to be intact, but the radiologist noted that the fragments may be attached to a piece of ligament which could cause instability.  The CI was scheduled to deploy in September 2001 and an orthopedic note on 30 May 2002 indicated that the CI had been deployed despite the LIMDU and reported continued weakness and a feeling of instability.  A second MRI performed on 14 August 2002 noted two bony fragments with fluid posterior and inferior to the ankle.  The final orthopedic note in record dated 26 August 2002 referenced the left ankle throughout the note, however, the history and imaging results cited were of those of the right ankle.  The exam noted normal ankle dorsiflexion and plantar flexion of 35 degrees (normal 45), with deceased inversion and eversion.  There was no evidence of instability and sensation and pulses were normal.  The orthopedic specialist summarized that due to the absence of clinical instability without evidence of ligament injury on the MRI and the chronic nature of the bony fragments the CI was not a surgical candidate, and the CI preferred not to have surgery as well, and a MEB was recommended.  At the MEB examination 28 October 2002, 9 months prior to separation, the CI reported constant ankle pain of varying intensity.  The MEB physical exam noted mild pes cavus bilaterally with no ankle swelling or instability.  Lower extremity strength, sensation, and reflexes were normal.

At the VA Compensation and Pension (C&P) examination dated 13 February 2003, 6 months prior to separation, the CI reported right ankle swelling and sharp pain 1-2 times a week that lasts for a few hours.  The VA history also separately noted the history of peroneal tendonitis and the CI reported that it flared up occasionally.  The exam noted a normal gait.  there was TTP of the lateral ankle without swelling or crepitus.  Ankle ROM was dorsi flexion (DF) 10 degrees and plantar flexion 40 degrees with pain.  Examination of the foot and toes was normal.  Right ankle and bilateral foot X-rays (weight bearing and non-weight bearing) were normal.

The Board directed its attention to its rating recommendation based on the above evidence.   The PEB rated the right ankle condition 10%, coded 5299-5003 (analogous to degenerative arthritis) and the VA rated it 10%, coded 5299-5271 (analogous to limited ankle motion).  The Board agreed that the evidence in record supported the 10% rating with 5003 for painful limited motion of a single major joint, but could not achieve the higher evaluation of 20% for degenerative changes of two major joints with occasional incapacitating episodes.  The Board noted that the rating criteria for 5271 are subjective with 10% for “moderate” and 20% for “marked” limited ankle motion.  Member consensus was that the evidence at the C&P exam (prior to separation) supported the description of the disability associated with the ankle condition as moderate rather than marked due to the limited abnormalities on examination and the presence of a normal gait.  There was no evidence of deformity, ankylosis or other ratable impairment of the ankle in record to provide a higher evaluation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the right ankle condition.  
Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the GERD was not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  Notes in the STR indicated the CI was diagnosed clinically with GERD despite a negative upper gastrointestinal study (upper GI) and treated with appropriate oral medication while in service.  The GERD was not profiled or implicated in the commander’s statement and was not judged to fail retention standards.  The condition was reviewed and considered by the Board.   There was no performance based evidence from the record that this condition significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the GERD condition and so no additional disability rating is recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the right ankle condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended GERD condition, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140309, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd XX Sep 15

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC



