





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXX		CASE:  PD-2014-02302
BRANCH OF SERVICE:  Army		SEPARATION DATE:  20070108


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty, E-1, Cannon Crewmember, medically separated for “post-traumatic stress disorder” with a disability rating of 10%.


CI CONTENTION:  “Please consider all conditions.”  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20061129
VARD - 20080213
Condition
Code
Rating
Condition
Code
Rating
Exam
PTSD
9411
10%
PTSD
9411
100%
20080112
Hypertension
Not Unfitting
Hypertension
7101
0%
20080107
Left Sural Nerve Deficit
Not Unfitting
Left Peripheral Sural Nerve Injury
8599-8520
0%
20080107
Dyspepsia
Not Unfitting
No VA Placement
Short Term Memory Loss
Not Unfitting
No VA Placement
COMBINED RATING:  10%
COMBINED RATING FOR ALL VA CONDITIONS:  100%


ANALYSIS SUMMARY:

Post-Traumatic Stress Disorder (PTSD).  According to service treatment records (STR), the CI deployed to Iraq from July 2004 to July 2005.  He witnessed several horrific scenes in Iraq and volunteered to clean up scenes in which casualties occurred.  He had no psychiatric history prior to deployment.  Upon redeployment, he noted sleep difficulties and nightmares when he did sleep.  He was evaluated in mental health clinic 28 October 2005 due to “having panic attacks out of the blue.”  Psychiatric evaluation resulted in a diagnosis of PTSD and medication to treat anxiety and panic attacks was ordered.  In February 2006, the CI was admitted to the hospital after an overdose of 60 anti-anxiety medications.  He tested positive for cocaine, which he said numbed him.  He also began to drink heavily and was referred for substance abuse treatment.  Several medications were tried to control his anxiety and he continued to see his psychiatrist on numerous occasions.  In August 2006, his psychiatrist issued a S3 profile and referred him for an MEB.  The MEB forwarded “PTSD” to the Physical Evaluation Board (PEB) for adjudication.

The MEB Psychiatric Addendum performed in August 2006, 5 months before separation, noted he was married just over a year and his wife was away.  He denied the use of drugs and alcohol at the time of the examination.  The mental status examination noted an anxious mood and affect.  He demonstrated increased anxiety when made to talk about traumatic events and did not like to talk about them.  A diagnosis of PTSD, moderate to severe, was rendered with a Global Assessment of Functioning (GAF) score 55-60 (moderate impairment, symptoms.)

The commander’s statement dated in September 2006, 5 months before separation, noted the CI had been a stellar performer for most of his military career but “His performance took a turn for the worst” in February 2006.  By July 2006, he had missed formations, was disrespectful and disobeyed direct orders, been AWOL, derelict of duties, and used cocaine more than once.  He had received two Article 15’s to date.  He was physically able to perform all duties including the administrative tasks assigned during rear detachment.  He was working normal duty hours and was capable of working independently, and able to maintain appropriate relationships with peers and superiors.  He had requested re-enrollment in substance abuse treatment.

During the MEB narrative summary (NARSUM) in October 2006, 3 months before separation, the CI noted the CI felt that things were going a little better but he still had a significant degree of resentment towards the Army and resentment towards Islamic people in general.  He reported uncontrolled outbursts of anger.  He had wanted to harm his commander.  He had not used cocaine in about the last 10 weeks and had not used alcohol since mid-August 2006.  His psychiatrist reported he was doing a little better but did not feel safe around firearms and did not enjoy being around people.  He reported daily panic attacks without specific stimuli.

At the VA Compensation and Pension (C&P) examination for PTSD in January 2007, 12 months after separation, the CI reported depression, panic attacks, agoraphobia, nightmares nightly, flashbacks twice a week, avoidance, daily intrusive recollections, easy loss of temper, difficulty showing affection, blackouts lasting up to almost a week with no recall, and impaired short-term memory.  The examination documented at least six psychiatric hospitalizations in the past 2 years.  They occurred while in uniform and post discharge.  He was unemployed and his wife was divorcing him after over 2 years of marriage.  She states she could not tolerate his nightmares, blackouts, etc.  He had little social interaction but went fishing when not hospitalized.  He stated he had been clean since October 2006 of cocaine.  He was using alcohol and cocaine to cope with his symptoms. He cut his wrists deeply in May 2007 and was admitted to an intensive care unit and then to a psychiatric inpatient unit.  There were another four admissions to the VA hospital after taking overdoses.  The C&P examination was conducted while he was an inpatient at the VA hospital and had been there since November 2007.  The mental health examination revealed he had fleeting suicidal ideation without a plan and had homicidal ideation when annoyed by others.  He was depressed and anxious.  Without medicine he had significant sleep difficulty.  He admitted the overdosing was impulsive.  He still had numerous blackouts which had become less in duration but still lasted 24-48 hours.  He had panic attacks at least daily.  He had remained in outpatient treatment.  A diagnosis of PTSD was rendered with a GAF score of 45 (serious symptoms, impairment).

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating for the condition coded 9411 (PTSD) and based on mild industrial impairment as reflected by the commander’s performance statement of current function.  The VA assigned a 100% rating also coded 9411 based on the C&P examination 12 months after separation, citing the CI was not competent.  The Board first considered if application of VASRD §4.129 with a 6 month (50% minimum) period on the TDRL was indicated in this case (per Board directive from DOD).  Board members agreed that the provisions of VASRD §4.129 were applicable in this case due to the combat experiences.  The Board then considered if there was evidence for a §4.130 rating higher than the §4.129 minimum mandated 50% at time of TDRL placement.  The Board agreed that the evidence did not rise to a level higher that 50% at TDRL placement.

The most proximate source of comprehensive evidence on which to base the permanent rating recommendation in this case is the C&P examination performed 12 months after separation.  There was no other relevant VA outpatient or civilian provider evidence providing psychiatric details during the 6-month interval.  The C&P examination noted the CI had been unemployed since discharge, had made at least one serious suicide attempt, retained suicidal/homicidal thoughts, had four additional overdoses requiring hospitalization, had daily panic attacks, had frequent nightmares and flashbacks, sleep difficulty, and limited social interactions.  The Board majority agreed the CI met criteria for a 70% disability rating.  After due deliberation, and in consideration of all the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 50% for 6 months of constructive TDRL and a 70% permanent rating thereafter for the PTSD condition.

Contended PEB Conditions.  Hypertension, left sural nerve deficit, dyspepsia and short term memory loss.  Hypertension, left sural nerve deficit, dyspepsia and short term memory were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  All were reviewed and considered by the Board.  There was no performance based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the hypertension, left sural nerve deficit, dyspepsia, and short term memory loss contended conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  In the matter of the PTSD condition, the Board unanimously recommends a disability rating of 50%, coded 9411 IAW VASRD §4.129 for 6 months from the time of discharge consistent with a constructive period of TDRL.  The Board majority recommends a permanent separation rating of 70% IAW VASRD §4.130.  The single voter for dissent recommended re-characterization but at a lower rating and did not elect to submit a minority opinion.  In the matter of the contended hypertension, left sural nerve deficit, dyspepsia, short term memory loss conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.    There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:

CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Post-Traumatic Stress Disorder (PTSD)
9411
50%
70%




The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140429, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record














MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXXXXX AR20160008548 (PD201402302)


1.  This memorandum amends my earlier decision dated 17 August 2016 (copy enclosed) pertaining to the individual named in the subject line above to grant the individual’s application.  I approved the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 70%.

2.  The DoD PDBR’s reexamined the named individual’s application.  Based on the DoD PDBR’s reexamination, I approve its recommendation to constructively place the individual on the Temporary Disability Retired List (TDRL) at 50% disability for six months effective the date of the individual’s original medical separation for disability with severance pay and then following this six month period re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 70%.

3.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the day following the six month TDRL period.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, provide 50% retired pay for the constructive temporary disability retired six month period effective the date of the individual’s original medical separation and then payment of permanent disability retired pay at 70% effective the day following the constructive six month TDRL period.  

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.
	

4.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


CF: 
(  ) DoD PDBR
(  ) DVA


