





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02306
BRANCH OF SERVICE:  Army	BOARD DATE:  20150522
SEPARATION DATE:  20060915


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated National Guard E-4 (Infantryman) medically separated for anxiety disorder and chronic left wrist pain.  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS) or satisfy physical fitness standards.  He was issued a permanent P3/U3/L2/S4 profile and referred for a Medical Evaluation Board (MEB).  The “anxiety disorder,” and “mood disorder,” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded six other conditions (complete median nerve deficit and partial ulna nerve deficit, obstructive sleep apnea [OSA], patellofemoral pain, right knee, sensory deficit, left lateral leg, myofascial pain, bilateral lower extremities) for PEB adjudication.  The Informal PEB adjudicated “anxiety disorder NOS” and “chronic left wrist pain” as unfitting, rated 10% and 10%, citing application of Veterans Affairs Schedule for Rating Disabilities (VASRD).  The remaining conditions were determined to be not unfitting.  The CI made no appeals and was medically separated.


CI CONTENTION:  “Please consider all conditions.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

IPEB – Dated 20060816
VA* - Service Treatment Records (STR)
Condition
Code
Rating
Condition
Code
Rating
Exam
Anxiety Disorder
9413
10%
Multiple Shrapnel Wounds, Traumatic Brain Injury, PTSD,
Traumatic Neuropathy, Left Hand Median Nerve Palsy,
Obstructive Sleep Apnea, Right Knee Patellofemoral
Syndrome, Bilateral Hearing Loss, Left Ankle
8199-8100
100%
STR
Chronic Left Wrist Pain & Neuropathy
8515
10%




Sleep Apnea
Not Unfitting




Patellofemoral Pain Right Knee
Not Unfitting




Sensory Deficit Left Lateral Leg
Not Unfitting




Myofacial Pain, Bilateral Lower Extremities
Not Unfitting




Other x 1 (Not In Scope)
Other x 0 
RATING:  20%
RATING:  100%
*Derived from VA Rating Decision (VARD) dated 20061101 (most proximate to date of separation [DOS]).


ANALYSIS SUMMARY:  The Board notes that the PEB adjudicated two MEB referred mental health (MH) conditions of anxiety, disorder, not otherwise specified (NOS) and mood disorder as a single MH condition and provided a single disability rating, which is VASRD compliant, since IAW §4.130 since only a single MH disability rating can be provided based upon total occupational and social functioning.

The Board also noted that the MEB listed the left upper extremity (LUE) condition as “complete median nerve deficit and partial ulna nerve deficit upper extremity” and the PEB characterized it as “chronic left wrist pain and neuropathy” and adjudicated it as unfitting.  The Board makes note that the left wrist neuropathy and the median and ulna nerve deficits are one and the same, and hereinafter will only refer to the LUE condition as the chronic wrist pain and neuropathy condition.

The PEB combined the bilateral lower extremity (LE) myofascial pain as a single condition and adjudicated it as not unfitting.  The Board must apply separate codes and ratings in its recommendations if compensable ratings for each condition are achieved IAW VASRD rating guidelines.  If the Board judges that two or more separate ratings are warranted in such cases, however, it must satisfy the requirement that each “unbundled” condition was unfitting in and of itself.  Thus, If the Board determines that a preponderance of the evidence supports the recommendation of the contended bilateral LE condition as an unfitting condition at separation, the Board will exercise its prerogative of separate fitness recommendations in that circumstance.

Anxiety disorder Condition.  The psychiatric narrative summary (NARSUM) notes the CI was physically injured during deployment by an improvised explosive device (IED) blast performed on 29 August 2004 and was medically evacuated.  Following his return from deployment he was involved in psychiatric treatment.  The CI reported frequent incidents of coming under fire and IED blasts while deployed.  The examiner indicated that at first the CI did not describe a reaction of horror, but did describe some nightmares and flashbacks that initially appeared to be causing minimal impairment.  In the following months the CI reported increasing symptoms of sleep problems, nightmares, hypervigilance, and flashbacks.  He reported that friends noticed he “turned into someone else” if provoked, and they were afraid of him when this happened.  He denied physical violence, although reported he had “to fight himself very strongly to keep himself from hurting someone.”  A behavioral health (BH) visit on 6 April 2006 noted the CI had been in BH treatment for a year.  On mental status examination (MSE) he appeared depressed and anxious and spoke at length about his symptoms (it was unclear from the note if this refers to mental or physical symptoms), but no other abnormalities were noted on the MSE and psychiatric diagnosis was deferred.
Neuropsychological (NP) testing was performed on 19 April 2006 and noted the IED blast was associated with brief loss of consciousness and approximately a week of post-traumatic amnesia.  The exam noted the CI had been diagnosed with major depressive disorder and posttraumatic stress disorder (PTSD) in the past.  The examiner indicated the CI was verbose and tangential in thinking and speech, at times jumping from one topic to another.  The CI was noted to endorse many symptoms including headaches (HAs), tinnitus, fatigue, decreased memory and concentration, difficulty with speech, depression, anxiety, irritability, social isolation, and impulse control problems, as well as occasional visual and auditory hallucinations.  The NP examiner indicated the results on measures of the CI‘s test performance and motivation brought the validity of the testing into question and, therefore the presence and degree of cognitive deficits could not be determined at the time.  The recommendations included brain imaging, neurology consult, participation in PTSD group therapy, and further psychiatric evaluation and treatment.  The examiner indicated that the CI’s cognitive status may improve with decreased psychological symptoms.

An undated neurological visit evaluated traumatic upper extremity (UE) neuropathy, further discussed below, and noted possible mild traumatic brain injury (TBI).  Evaluations in TBI clinic in May 2006 noted a diagnosis of post-concussion syndrome.  An undated neurological follow-up indicated a mild cognitive disorder which was “felt to be more likely related to medications vs psychiatric comorbidities.”  A BH evaluation 25 May 2006 noted the CI had been absent from treatment for a time because he did not think he was being helped and had returned to see the specific MH examiner against his will.  He reported worsening symptoms of irritability, nightmares weekly, difficulty with anger and impulse control, and social isolation.  The CI also reported hallucinations of hearing voices which he could ignore and briefly seeing a man, noting “it’s always the same guy, might be from over in [---]”  He had been visiting family and his girlfriend off and on and reported that visits had been going well.  He had also just returned from a cruise, which went well too, except for one episode of getting angry.  On MSE the examiner noted some irritability, but the CI was mostly pleasant and the exam was otherwise normal without thought or speech abnormalities, cognitive deficits, hallucinations, delusions or evidence of suicidal or homicidal ideation (SI/HI).  The BH examiner indicated significant non-compliance with treatment over several months due in part to pre-existing personality pathology.  The diagnoses were Axis I: chronic PTSD and depression and an Axis II: personality disorder.  The examiner noted that the CI had significant symptoms and was undergoing an MEB.

At the psych NARSUM examination on 23 June 2006, 3 months prior to separation, the CI reported “I still get angry, I am not right.”  He reported current symptoms of depressed mood, decreased energy and motivation, problems with sleep, nightmares, being easily startled, and being jumpy during the day.  He reported he had a job, but often did not go to work, and had medical appointments, but other than that stayed in his room.  The NARSUM noted that the CI had been referred to a substance abuse program for marijuana use during medical treatment, which he reported using because he did not like the side effects of prescribed narcotic pain medications, but denied significant drug or alcohol use.  The examiner noted that over the course of treatment the CI did not feel medications were helpful, and repeatedly requested to be off medications.  The MSE exam was normal, except for the reported hallucinations described above, which the examiner thought were more likely illusions than true hallucinations.  The psych NARSUM examiner noted the questioned validity of NP testing by the NP examiner and commented that in spite of this there were “large areas where he performed as expected” and exceptions included processing speed, problem solving, and planning.  The examiner provided the opinion that the CI was unable to interact productively with others due to his irritability and impulse control issues and noted that during MEB processing the CI was working without difficulty, but in a limited capacity for a few hours per day.  The Axis I diagnoses were anxiety disorder NOS, mood disorder NOS, cannabis use in remission, and noncompliance with treatment was noted, with a Global Assessment of Functioning (GAF) of 55 (moderate impairment range).  The psych NARSUM examiner made the following recommendations: the CI should be placed on TDRL because his condition was not stabilized and should continue psychiatric treatment with re-evaluation in 1-2 years.

The VA Compensation and Pension (C&P) Mental disorder examination performed on 2 October 2007, 13 months after separation, noted that per military records the CI was awarded a Combat Action Badge and a Purple Heart.  At the C&P exam the CI reported an uneventful childhood and good upbringing.  He denied significant problems in middle school and high school except for some fighting, with appropriate attendant discipline.  The examiner noted he had some legal issues prior to the military and while in the National Guard.  The CI reported he had current contact with his family and a few close friends, but had physically attacked other individuals due to his impatience and impaired impulse control.  He denied current alcohol or drug use.  The history noted that while on active duty the CI was treated for depression, anxiety, personality and mood disorder, acute PTSD, and panic attacks.  The CI reported sleep problems due to nightmares, panic attacks several times per week, impaired impulse control with HI without a plan due to rage about once every 2 months.  He reported feelings of depression and frequent SI without a plan.  The CI reported he would not complete suicide due to his young daughter in his custody.  The CI had obtained custody during a divorce while he was hospitalized following his IED injuries.  The MSE noted the CI was tense and hyperactive with loud, irrelevant speech.  His attitude was friendly, but suspicious and his mood was anxious and depressed.  He was easily distracted, with impaired attention and concentration.  His thought processes were rambling and tangential with SI/HI and ruminations, without evidence of delusions or hallucinations.  Psychological testing indicated severe depression, moderate anxiety, moderate PTSD.  The MH examiner noted some exaggeration on testing.  The examiner commented that the mental status testing (SLUMS) results suggested severe neurocognitive dysfunction that was not apparent during the interview.  The examiner summarized the results of the evaluation as symptoms of anxiety, depression and PTSD, without a definitive diagnosis of anxiety disorder or cognitive impairment.  The CI had a “mental disorder due to his medical conditions” and in addition the examiner commented that “there are traits of combat related PTSD, but it is not the primary condition and the traits do not satisfy the diagnostic criteria for PTSD at this time.”  The Axis I diagnoses were mood disturbance due to a medical condition and PTSD, with “PTSD traits not prolonged or severe enough to warrant a DSM-IV diagnosis” noted and no diagnosis was made on Axis II.  The GAF was 54 (moderate impairment range).  The VA MH examiner provided the opinion that the combat stressor partially contributed to the CI’s depression and inability to work, which was also related to the severity of his physical injuries and suggested that with treatment his prognosis would improve.

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB rated anxiety disorder, NOS, associated with a mood disorder with depressed mood 10%, and coded 9413 (anxiety disorder).  On the DA Form 199 the PEB noted “Rated at 10% due to the Soldier’s non-compliance.”  The original VARD rated “multiple shrapnel injuries, traumatic brain injury, PTSD, traumatic neuropathy, left hand median nerve palsy, obstructive sleep apnea, right knee patellofemoral syndrome, bilateral hearing loss, left ankle” 100%, coded 8199-8100 (analogous to migraines).  The VARD performed on 15 November 2007 continued that rating, but also rated “mood disturbance with post-traumatic stress disorder traits from traumatic brain injury” 70%, coded 9435 (mood disorder, NOS).  The Board first considered if VASRD §4.129 (mental disorder due to traumatic stress), should be applied in this case.  Members unanimously agreed that in this case it is undeniable that the MH condition which resulted in the CI’s discharge from active military service resulted from “a highly stressful event”- an IED blast with multiple injuries sustained.  Therefore, the Board determined that application of §4.129 is indicated in this case and recommends placement on TDRL for a 6-month period with a minimum rating of 50 percent at TDRL placement IAW §4.129 and determination of a permanent rating recommendation at the 6 month after separation benchmark.  The Board reviewed to see if the evidence supported a higher rating of 70% IAW §4.130 at TDRL placement.  The Board considered the noted concern for invalid standardized testing in service and the symptom exaggeration again noted on standardized testing at the C&P exam, and therefore weighed the available evidence of the CI’s functioning more heavily in its rating recommendations than self-reported symptoms at both TDRL placement and TDRL removal.  The Board concluded the evidence at TDRL placement, in the absence of a mandatory minimum rating for TDRL, supported a 30% rating IAW §4.130, specified as “occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks (although generally functioning satisfactorily …)” based on the CI’s ability to work successfully in a limited capacity while in the MEB process and maintain relationships with family and friends.  The Board noted that the PEB referenced the CI’s non-compliance with MH treatment as a factor in the determination of the 10% rating.  However, the VASRD does not consider treatment compliance as a factor in its ratings criteria and therefore, the Board did not consider compliance issues in its recommendations.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends the minimum required disability rating of 50% for the MH condition at TDRL placement.

The Board next considered its rating recommendation at TDRL removal.  For purposes of the permanent rating recommendation it was judged that the VA C&P examination, 13 months after separation carried the highest probative value.  It was the more proximate exam to the 6 month after separation rating benchmark and it most fully reflects the stress of transition to civilian life, which is a core intent of §4.129 and thus intrinsic to the recommendation.  The MEB psych NARSUM evaluation of similar temporal relationship to the benchmark period nevertheless serves as a useful reference point and retains relevant probative value.  The Board noted that the evidence at the C&P examination supports that the CI remained symptomatic in the year following separation and as noted above, the Board focused on the available evidence of the CI’s functioning to determine a permanent disability rating.  After separation the CI did have relationships with family, some friends, and was involved in a relationship with a girlfriend.  He also continued to care for his daughter.  He was not employed, but that was due in part to the residuals of his physical injuries.  The CI reported frequent SI, but denied any suicidal intent and expressed that he would not follow through on these thoughts because of his concern for his daughter.  The CI reported difficulty with anger and irritability and panic attacks several times per week, but no further hallucinations were reported and there was no evidence of delusions.  The MEB NARSUM and C&P examiners provided a consistent estimate of the CI’s GAF with his overall functioning assessed to be moderately impaired at both points in time.

The C&P examiner clearly indicated that the CI was not totally occupationally impaired due to the MH condition and Members agreed that the 70% rating was not met as there was no evidence of SI with intent, or other typical features of the disability associated with the 70% rating such as illogical speech, neglect of hygiene and inability to establish relationships.  Therefore deliberations settled upon arguments for a 50% rating, specified as “occupational and social impairment with reduced reliability and productivity” versus a 30% permanent rating recommendation, as specified above.  Prior to military separation the CI continued to work successfully within the limits of his profile.  The Board considered that because the CI also had physical impairments that contributed significantly to his unemployment, a 50% rating IAW §4.130 would rely on an inference that the acuity of reported symptoms could reasonably be expected to result in impaired occupational reliability and productivity, without objective confirmation that this was indeed the case, and was therefore overly speculative.  The 30% description (“occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks”) is a better fit with the available evidence since the CI’s MH symptoms could be reasonably expected to result in decreased efficiency and “intermittent periods of inability.”  The Board agreed that the CI’s MH symptoms were not best characterized as either mild or transient and therefore exceeded a 10% rating IAW §4.130 and concluded that the functional evidence more strongly supports the 30% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating at TDRL removal of 30% for the MH condition.

Chronic Left Wrist Pain & Neuropathy Condition.  The NARSUM notes that in the IED blast on 29 August 2004, the CI sustained LUE wounds at the level of the elbow, with resultant damage to multiple UE nerves.  At his military enlistment physical, the CI indicated he was right hand dominant on the DD Form 2808, Report of Medical History, and at the NARSUM he reported he was ambidextrous, but indicated he wrote with his right hand.  Notes in the STR indicated that initially the CI was noted to have marked weakness and sensory loss in the median nerve distribution, but also had deficits of the radial and ulnar nerves.  The NARSUM noted that X-rays in September 2004 showed multiple metal fragments extending from the middle of the upper arm to the middle of the forearm.  A neurological evaluation on 21 September 2004 noted the CI was unable to flex the thumb, index finger (IF) or long finger (LF) (predominately median nerve function).  There was an open wound of the left elbow (6 cm above and 10 cm below) at the site of the blast injury, with forearm and hand swelling.  There was weakness of the thumb muscle (innervated by the median nerve), Graded 0/5, and wrist muscles (innervated by the median and ulnar nerves), Graded 2-3/5, and decreased sensation in the median nerve distribution and patchy decreased sensation in the ulnar nerve distribution.  The electrodiagnostic studies (EMG/NCS) showed complex abnormalities, with severe loss of all three nerves, that suggested a compartment syndrome of the forearm and a possibly severed median nerve in the proximal forearm.  There was some evidence of healing of the ulnar and radial nerves, but the examiner indicated the prognosis for the median nerve was poor.  The CI was referred to occupational therapy (OT) and repeat EMG/NCV showed no evidence of persistent injury to the radial nerve; significantly improved function in the ulnar nerve; and, severe, but incomplete injury of the median nerve with signs of healing proximally only.  A neurology note dated 24 March 2005 indicated the neurologist was unable to locate the finger flexion and thumb flexion muscles for the EMG and indicated the median nerve innervated muscles were most likely atrophic.  At an orthopedic evaluation on 4 August 2005 the CI reported pain in the median and radial nerve distributions, but no symptoms in the ulnar nerve distribution.  Pulses of the arm were normal and tendon function for wrist flexion and extension was intact.  The CI showed improvement in the ulnar nerve sensory and motor areas, but continued with median nerve deficit.  The CI was again referred to OT to decrease pain and increase range-of-motion (ROM) prior to median nerve surgery and nerve grafting (with sural nerve from the left leg) was performed on 28 September 2005.  An orthopedic referral to OT after surgery indicated that the anticipated recovery period from the nerve grafting was 10 to 18 months.  At an orthopedic follow-up visit on 13 February 2006, the CI reported continued pain in the median nerve distribution and exam noted continued limited flexion of the thumb, index finger and middle finger causing difficulty making a fist, but noted evidence of viable nerve in the forearm (positive Tinel’s sign).

At the MEB examination on 10 March 2006, 6 months prior to separation, the CI reported chronic LUE pain of the entire palm, back of the fingers, ulna side of the forearm, and arm to shoulder and numbness and limited finger flexion in the median nerve distribution.  He was not taking medications because multiple medications and nerve blocks had not been helpful.  The MEB physical exam noted painful limited shoulder ROM, without impingement signs.  Elbow ROM was full with normal strength.  Forearm supination–pronation was near normal with normal supination strength, but decreased pronation strength Graded 3/5 (pure median nerve), but the examiner commented this was “difficult to evaluate”.  Wrist ROM was flexion of 40 degrees (normal 80) and DF of 50 degrees (normal 70).  Strength of flexion was mildly decreased, graded 4/5, and extension was normal.  Examination of the hand noted no contractures.  There was continued median nerve motor deficit with inability to fully flex or oppose the thumb or index finger, but some ability to flex the joints of the LF.  There was median nerve sensory deficit, and ulnar nerve sensory deficit, but radial and ulnar nerve related muscle function in the hand was noted to be normal.  The pulses and skin texture of both hands was normal.  There was still a positive Tinel’s sign at the distal end of the surgical scar.  The MEB examiner noted “complete median nerve deficit and partial ulnar nerve deficit, manifested by motor and sensory deficits” and indicated that the CI may regain some median nerve function.  Additional information for the MEB was provided by OT on 25 July 2006, 2 months prior to separation.  The therapist noted decreased grip strength on the left, about 25% of that on the right, due to median nerve neuropathy.  The therapist noted some ability of the IF and LF to flex and indicated that the thumb could reach the LF and the RF and could get within one centimeter of the IF.  (median nerve related function)  There was full finger and thumb extension and no joint ankyloses of the digits.  There was absent sensation to testing in the median nerve distribution in the hand.

At the VA C&P examination on 27 September 2007, 12 months after separation, the CI reported weakness of the left hand and wrist with constant pain in the left arm and hand.  The exam noted decreased sensation in the median nerve distribution and noted the CI was unable to extend the wrist.  The examiner noted weak wrist flexion and extension, and weakness of the thumb, index and middle fingers.  There was normal muscle tone and bulk and no weakness of flexor or extensor muscles of the elbow.  The exam also noted decreased sensation of the ulnar aspect of the hand and forearm.  The C&P examiner noted that electrodiagnostic testing had “conclusively demonstrated a left median nerve neuropathy and axonal injury to the ulnar nerve with a normal radial nerve.”

The Board directed attention to its rating recommendation at TDRL placement based on the above evidence.  The PEB rated the LUE condition characterized as “chronic left wrist pain and neuropathy of the median nerve” 10%, coded 8515 (incomplete paralysis of the median nerve, mild).  The original VARD rated “multiple shrapnel injuries, traumatic brain injury, PTSD, traumatic neuropathy, left hand median nerve palsy, obstructive sleep apnea, right knee patellofemoral syndrome, bilateral hearing loss, left ankle” 100%, coded 8199-8100 (analogous to migraines).  The VARD on 15 November 2007 continued that rating, but also rated median nerve neuropathy and ulnar nerve injury 70%, coded 8515.  The Board acknowledges that the VA rated the LUE condition 70% for complete paralysis of the median nerve of the dominant extremity.  However, as noted in military documents the CI was right hand dominant.

The Board noted that the evidence in record at the time of TDRL placement indicated residual median nerve deficit with focal decreased sensation in the ulnar nerve distribution with maintenance of motor function of the ulnar nerve, and no evidence of residual radial nerve deficit.  At the MEB exam and the OT evaluation for the MEB, the CI was able to flex his left wrist and fingers to some degree and the function may have been partially related to innervation from the ulnar nerve which contributes to wrist and some finger joint flexion, but there was also limited evidence of median nerve function in the hand.  However, evidence of significant median deficit remained, which is supported by the continued difficulties with flexing or opposing the thumb and decreased sensation in the entire median nerve distribution.  The Board reviewed coding options for the CI’s disability due to the LUE nerve injuries.  The Board first considered coding as 8515 for complete or incomplete paralysis of the median nerve of the non-dominant extremity.  Although the NARSUM examiner noted “complete” median nerve deficit, there was evidence of some limited median nerve motor function as reviewed above and therefore the Board focused on rating for incomplete paralysis of the median nerve.  
The 8515 rating criteria for incomplete paralysis are subjective and provide 10% for “mild,” 20% for “moderate,” and 40% for “severe” incomplete paralysis of the non-dominant extremity.  Members unanimously agreed that the evidence in record supports that the disability due to the median nerve injury was best described as “severe” with this code and met the 40% rating.

The Board deliberated whether a second rating for the residual ulnar nerve sensory deficit was indicated.  The Board considered if, in the absence of any other nerve deficit, the partial ulnar sensory deficit could be reasonably justified as separately unfitting by the evidence in record and the Board consensus was that it was not sufficiently supported as unfitting in itself for continued military service.  However, for rating peripheral nerves of the same extremity, accounting for disability due to multiple nerves is usually encompassed by rating for incomplete paralysis at a more proximal nerve level.  Thus, the Board next considered if rating with 8513 (All radicular groups) to account for the remaining ulnar nerve sensory deficits resulted in a higher evaluation.  The 8513 rating criteria are also subjective and provide 20% for “mild,” 30% for “moderate,” and 60% for “severe” incomplete paralysis of “all radicular groups.”  The Board noted that this code applies to all nerve function of the LUE and the CI’s severe median deficit and partial ulnar sensory deficit, which on its own would be best characterized as mild, and normal radial nerve function resulted in an overall characterization as “moderate” incomplete paralysis of “all radicular groups.”  This resulted in a 30% rating for the non-dominant LUE.  Therefore, the Board found that utilizing 8515 provided the higher of two evaluations IAW VASRD §4.7, and if coded analogously as 8599-8515, could subsume the total disability of the LUE due to neuropathy.

The Board noted that IAW §4.55 separate ratings cannot be provided for the same body part for muscle and nerve injuries which cover the same functions.  Therefore the Board reviewed to see if coding the LUE injury alternatively as a muscle injury, instead of a nerve injury, resulted in a higher evaluation.  The CI injuries resulted in functional deficits of muscle Group VII-flexion of the wrist, thumb, and fingers, and pronation of the forearm.  The highest rating available is for severe muscle injury and provides a 30% rating for the non-dominant UE.  Therefore, the Board determined that in this case rating IAW §4.124a provides the higher of two evaluations and is well supported by the medical facts of the case.  The Board also considered if the chronic wrist pain and neuropathy represented two separately unfitting conditions of the LUE, eligible for individual disability rating.  However, the pain and weakness of the wrist was due to the nerve injury and the Board determined it was thus subsumed in the §4.124a rating IAW §4.14 (Avoidance of pyramiding).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt) and §4.7 (Higher of two evaluations), the Board recommends a disability rating at TDRL placement of 40% for the left wrist pain and neuropathy condition, coded as 8599-8515.

The Board next considered the rating recommendation for the LUE condition at TDRL removal.  For purposes of the permanent rating recommendation it was judged that the VA C&P examination, 11 months after separation carried the highest probative value.  However, the Board noted there was no discernable improvement in the median nerve deficit between separation and TDRL removal.  The C&P examination was general in its description of wrist, thumb, and finger “weakness” and noted persistent median nerve and ulnar nerve sensory deficits.  The C&P examiner reported wrist extension weakness, but there was no corroboration in the STR of permanent injury to the radial nerve, which would be responsible for a finding of wrist drop.  The C&P examiner indicated that objective testing evidenced the median and ulnar nerve injuries, but no injury of the radial nerve.  The Board considered that the CI may have had more pain in his wrist at the C&P exam, which resulted in the pain limited motion of the wrist, but there was no other evidence to support additional nerve injury in the left arm.  Therefore, the Board concluded that the 40% rating should be continued.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating at TDRL removal of 40% for the left wrist pain and neuropathy condition, coded as 8599-8515.

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the OSA, right knee patellofemoral pain (PFPS), sensory deficit left leg, and bilateral LE myofascial pain conditions were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.

The sleep NARSUM indicated the CI was evaluated for excessive daytime sleepiness and snoring and was diagnosed with OSA by sleep study in January 2006.  A follow-up sleep clinic visit on 4 April 2006 noted the CI reported problems with driving due to excessive daytime sleepiness and would get a continuous positive airway pressure (CPAP) unit in a few days.  At a repeat evaluation on 2 May 2006 poor compliance with CPAP use was noted.  Repeat sleep study showed moderate OSA that was rectified by CPAP use.  The sleep examiner indicated the CI would need lifelong treatment and treatment options included CPAP, oral appliance, or surgery, and weight loss and alcohol avoidance were recommended.  On the DA Form 199, the PEB noted that despite the diagnosis and current use of CPAP there was no evidence that the CI could not perform his assigned duties and the requirement for reliable access to electricity “cannot be used as a sole basis to find this soldier unfit.”

The sleep apnea condition was permanently profiled and judged to fail retention standards, but was not implicated in the commander’s statement.  The CI was diagnosed with sleep apnea less than a month prior to being referred for an MEB for the LUE neuropathy condition.  There was no performance based evidence from the record that the sleep apnea condition significantly interfered with satisfactory duty performance.  IAW DoDI 1332.38 Adequate performance of duty until referral for an MEB provides support for a finding of fit for duty in this case.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the sleep apnea condition and so no additional disability rating is recommended.

The Board next deliberated the fitness of three contended not unfitting conditions of the LEs - right knee PFPS, left leg sensory deficit, and bilateral LE myofascial pain - together to avoid repetition of the pertinent facts and fitness rationale.

Notes in the STR indicated the CI sustained shrapnel wounds to the right and left flanks, left posterior thigh, and right knee.  Treatment notes indicated the CI initially reported pain in the right lower extremity (RLE), with occasional “giving out” of the knee, but that it was not nearly as bad as his LUE.  On exam the knee had full strength and no instability and there was tenderness to palpation of the hamstring and patellar tendons.  At a later physical therapy visit on 11 August 2005 the CI reported the RLE was greatly improved.

Notes in the STR indicated the CI reported pain and “weakness” of the LLE following the harvest of the left sural nerve for the LUE nerve graft on 28 September 2005.  At an orthopedic follow-up visit on 6 October 2005 the CI was noted to using a controlled ankle motion (CAM) walker for the LLE.  At an OT visit the same day the CI reported pain in ankle with ROM and problems with walking due to pain.  He reported 10/10 pain with pins and needles, and throbbing pain.  The note indicated the CI had prior attention for gait in OT and the pain with ROM was due to surgical staples.

The MEB NARSUM noted that the CI had a history of back injury in 1997 with back pain since then “that had not interfered with service.”  The CI reported his right knee ached and occasionally gave way.  He reported left leg pain along the incision and lateral foot and ankle and that he used a cane in the right hand 80% of the time.  The MEB NARSUM exam, 6 months prior to separation, noted a “lurching side to side” gait, with or without use of a cane.  The examiner noted the CI could forward flex his back to just below his knees and was limited by stiffness.  The bilateral knee reflexes and the right ankle reflex were normal.  The left ankle reflex could not be tested due to pain.  Hip ROM and strength were normal.  The knee extension-flexion ROM was 0 to 120 degrees (normal 0 to 140).  There were multiple fragment wounds about the right knee with tenderness to palpation of the patellofemoral area, without effusion, evidence of cartilage injury, or instability.  The right ankle was normal and there was normal sensation of the RLE.  There was a 43 cm scar running the length of the posterior left calf.  The left ankle motion was normal with “give way” resistance to ankle DF, great toe DF and foot eversion.  Sensation was decreased along the lateral leg consistent with the removal of the sural nerve and was “erratic and difficult to evaluate” along the rest of the leg.  Lumbar X-rays noted mild degenerative changes.   Right and left knee X-rays were normal except for three small metal fragments near the right knee.

The MEB NARSUM examiner indicated that the CI had right PFPS and decreased sensation of left lateral leg conditions that were medically acceptable.  Bilateral LE myofascial pain, medically acceptable, was also diagnosed.  The orthopedic examiner indicated there was no apparent explanation for the LE pain or need for a cane, and ordered EMG/NCV studies of the LEs.  At the LE EMG/NCS performed on 21 March 2006 evaluation, the exam noted normal LE strength, except break away testing of knee flexion, extension, and ankle DF due to pain, with symmetrical knee and ankle reflexes, and decreased sensation in the sural nerve distribution.  The electrophysiologist concluded the EMG/NCS was consistent with bilateral lumbosacral radiculopathies, but an addendum to the NARSUM on 20 July 2006 indicated that the MEB NARSUM (orthopedic) examiner interpreted the EMG/NCV results as non-specific, and in his opinion they did not explain the CI’s symptoms, and did not change his findings or the NARSUM.

The commander’s statement dated 26 May 2006 indicated that the CI attended a Christmas party and was using a cane and the commander commented that it was “quite evident that he was still in pain” and could not stand for any amount of time without the cane.  The commander noted that the use of the cane prevented the CI from performing the duties of his MOS of standing for prolonged periods and carrying trays of food.

The right knee PFPS and the left leg sensory deficit were not profiled.  The bilateral leg pain was  given a permanent L2 profile, which signifies a condition which requires limitations, but which may not preclude adequate duty performance.  In the comments section of the profile “pain and giving way in legs prevents walking for APFT” was noted.  The commander’s statement reviewed above implicated the use of the cane as impairing the CI’s duty performance.  The MEB NARSUM noted the altered gait and use of a cane, but the MEB NARSUM examiner opined that the EMG/NCS was non-specific and there was no medical explanation for the CI’s use of a cane.  However, the Board noted that the evidence in record supports that the CI consistently reported pain of the LLE following the sural nerve graft.  He was using a CAM walker or a cane consistently after that surgery.

The Board concluded that there was no evidence in the record that either the right knee PFPS or the LLE decreased sensation condition was integral to the CI’s inability to perform his MOS and therefore they could not be recommended as separately unfitting conditions.  However, the Board found the disability subsumed in the condition characterized as “bilateral LE myofascial pain” was integral to the CI’s inability to perform his MOS and was supported by a preponderance of the evidence in the record as unfitting for continued military service at separation - the evidence consisting of treatment notes in the STR, the commander’s statement, and the comments on the permanent profile regarding the CI’s LE conditions.  As noted in the analysis summary above, the Board first reviewed the evidence to see if both RLE pain and LLE pain conditions remained unfitting when separated from the combined adjudication.  There was no other reported, or objectively noted, abnormality of the RLE other than the right knee.  The LLE, however, was noted to have more than decreased sensation (found not unfitting), it was painful ever since the graft surgery.  The CI was noted to be unable to perform the duties of his MOS due to use of the cane, which he used on the right side, to assist the LLE.  Therefore, the Board concluded that the evidence supports that the LLE pain, but not the RLE pain, remained unfitting in itself when separated and therefore the “LLE myofascial pain” condition was eligible for an additional disability rating.  The Board first considered the coding of the LLE pain condition.  The EMG/NCV studies of the LEs did not show evidence of a nerve injury of the LLE and there was no diagnosis of a complex regional pain syndrome documented in the record.  The Board therefore focused on rating the LLE condition IAW §4.71a (musculoskeletal conditions) based on the evidence above and the VA C&P examination on 27 September 2007, 12 months after separation.  Members agreed that based upon the evidence, the LLE pain met a 10% rating at TDRL placement with consideration of §4.59 (Painful motion) and §4.40 (Functional loss) coded as 5271 (limited ankle motion) or as 5021 (myositis) according to 5003 (degenerative arthritis) rating criteria, and there was no path to a higher evaluation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), §4.59 and §4.40, the Board recommends a disability rating at TDRL placement of 10% for the LLE condition, coded as 5271.

The Board next deliberated the rating of the LLE condition at TDRL removal.  At the C&P examination 13 months after separation the CI continued to use a cane due to LLE pain and weakness and there was otherwise no significant change in the exam of the LLE and ankle.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating at TDRL removal of 10% for the LLE condition, coded as 5271.

BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the anxiety disorder, NOS condition, the Board unanimously recommends a reconstructive TDRL period with a 50% minimum rating IAW §4.129 at TDRL placement and a 30% permanent rating at 6 months, both coded 9413 IAW VASRD §4.130.  In the matter of the LUE condition, the Board unanimously recommends a disability rating at TDRL placement of 40%, and a permanent rating of 40%, both coded 8515 IAW VASRD §4.124a.  In the matter of the bilateral LE condition, the Board unanimously recommends a disability rating as follows: a not unfitting RLE condition and an unfitting LLE condition rated 10% at TDRL placement and a permanent rating of 10%, both coded 5721 IAW VASRD §4.71a.  In the matter of the contended OSA, right knee PFPS, and sensory deficit left leg conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified to reflect a 6-month period on TDRL IAW §4.129 with disability ratings at TDRL placement, and then permanently retired with a combined disability rating as indicated below:

UNFITTING CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Anxiety Disorder, Not Otherwise Specified Condition
9413
50%
30%
Left Wrist Pain and Neuropathy Condition
8515
40%
40%
Left Lower Extremity Myofascial Pain Condition
5271
10%
10%
COMBINED
70%
60%




The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140509, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record
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MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXXX, AR20150018404 (PD201402306)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to  constructively place the individual on the Temporary Disability Retired List (TDRL) at 
70% disability for six months effective the date of the individual’s original medical separation for disability with severance pay and then following this six month period recharacterize the individual’s separation as a permanent disability retirement with the combined disability rating of 60%.

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the day following the six month TDRL period.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, provide 70% retired pay for the constructive temporary disability retired six month period effective the date of the individual’s original medical separation and then payment of permanent disability retired pay at 60% effective the day following the constructive six month TDRL period.  

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.





3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:





CF: 
(  ) DoD PDBR
(  ) DVA

























