





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02324
BRANCH OF SERVICE:  NAVY	BOARD DATE:  20150415
SEPARATION DATE:  20071115


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Information Systems Technician) medically separated for low back pain (LBP).  The condition could not be adequately rehabilitated to meet the physical requirements of his Rating or satisfy physical fitness standards.  He was placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  “Lumbago” was forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E and no other condition was submitted by the MEB.  The Informal PEB adjudicated the back condition “Fit to Continue on Active Duty.”  The CI appealed to a Reconsideration PEB which adjudicated “annular tear L1-L2 with perineural cyst in left foramen” and “discogenic LBP with S-1 nerve root contact” as unfit, Category I (the overall effect (OE) of the diagnoses contribute to the unfit finding), rated 0%, and he was medically separated.    


CI CONTENTION:  “Please consider all conditions.” 


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON: 

Recon IPEB – Dated 20071009
VA* - (~6 Mos. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Annular Tear L1-L2 with Left Perineural Cyst  
OE
Lumbosacral Strain Degenerative Disc Disease
5242
20%
20080506
Discogenic LBP with S1 Nerve Root Contact





Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 5
RATING:  0%
RATING:  50%
*Derived from VA Rating Decision (VARD) dated 20080517 (most proximate to date of separation (DOS)).  


ANALYSIS SUMMARY:   The PEB combined L1-L2 annular tear with perineural cyst in left foramen and discogenic LBP with S1 nerve root contact as a single unfitting condition, uncoded and rated 0%.  The PEB relied on SECNAVINST 1850.4E for not applying separately compensable VASRD codes. Not uncommonly, this approach by the PEB reflected its judgment that the constellation of conditions was unfitting, but that individually each condition alone was not considered unfitting, hence listing a “combined effect.”  The Board’s initial charge in this case was therefore directed at determining if the PEB’s approach of combining the conditions under a single rating was justified in lieu of separate ratings.  If the Board judges that two or more separate ratings are warranted in such cases; however, it must satisfy the requirement that each “unbundled” condition was unfitting in and of itself.  Thus, the Board must maintain the prerogative of separate fitness recommendations in this circumstance, with the caveat that its recommendations may not produce a lower combined rating than that of the PEB.

Low Back Pain.  The service treatment record revealed that the first incident of back pain was non-traumatic in September 2002 and diagnosed as mechanical LBP.  X-rays at that time were unremarkable.  He was placed on short-term light duty and prescribed anti-inflammatory medication.  The next entry for a back complaint was nearly 3 years later (July 2005) when he endorsed a history of LBP (day) with extension into his right leg after heavy lifting.  Upon evaluation, his diagnosis of mechanical LBP remained.  He continued to have frequent and short-term exacerbations of LBP with spasms as well as occasional leg symptoms during his remaining time in service.  A magnetic resonance image (MRI) of the lumbosacral spine obtained in August 2006 revealed multi-level degenerative disk disease (DDD), an incomplete L1-L2 annular disc tear associated with a “probable” perineural cyst (a small dilation of the exiting nerve root sheath), L5-S1 disc herniation (HNP) and straightening of the lumbar lordotic curve.  His treatment remained non-surgical and he continued LIMDU that began in January 2007.  The commander’s non-medical assessment noted the CI as “a tremendous asset” in spite of his medical condition and recommended retention in a permanent LIMDU status if found unfit.  The MEB narrative summary examination performed on 30 July 2007 (4 months prior to separation), summarized the CI’s condition and treatment history.  The physical examination (PE) revealed decreased and painful thoracolumbar motion.  Strength, sensation, and motor activity were normal in his lower extremities.  There were no spasms present.  His diagnosis was discogenic LBP.  

At the VA Compensation and Pension (C&P) examination performed on 06 May 2008 (6 months post separation), the CI reported daily LBP triggered by lifting and sudden movements.  He denied radicular symptoms.  The PE revealed a normal gait.  Lumbar spasms were present.  Thoracolumbar ROM was decreased and painful.  The goniometric ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

Thoracolumbar ROM
(Degrees)
MEB ~4 Mo. Pre-Sep
(20070730) 
VA C&P ~6 Mo. Post-Sep
(20080506) 
Flexion (90 Normal)
Full
80
Extension (30)
20
30
R Lat Flexion (30)
30
30
L Lat Flexion (30)
30
30
R Rotation (30)
30
30
L Rotation (30)
30
30
Combined (240)
230
230
Comment
painful motion
painful motion; spasm 
less contour
§4.71a Rating
10%
10%-20%

The Board directed its attention to its rating recommendation based on the above evidence.  Although the PEB’s rating reflected the application of SECNAVINST 1850.4E for rating, its 0% determination was inconsistent with §4.71a standards based on the MEB examination data.  As previously described, the PEB’s rating was listed under “Overall Effect,” whereas the VA rated the back condition at 20% under 5242 (degenerative arthritis), citing the point of pain onset upon forward flexion.  The Board first considered the probative value (PV) of the evidence presented and agreed that both of the above charted exams remained relevant with a higher degree of PV given to the MEB based upon time reference to service separation.  All measured ROM parameters remained non-compensable IAW VASRD criteria.  Clearly, the persistence of painful motion easily supported a minimal compensable rating with application of VASRD §4.59.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a separation rating of 10% for the low back condition, coded 5242.

L1-L2 Annular Tear with Perineural Cyst.  As previously elaborated, the Board must consider whether the L1-L2 annular tear with the perineural cyst remained separately unfitting, having de-coupled it from the combined PEB adjudication.  In analyzing the intrinsic impairment for appropriately coding and rating this condition the Board is left with a questionable basis for arguing that such a tear and associated cyst were indeed independently unfitting.  A performance based assessment is the foundation for fitness determination and the Board’s threshold for countering fitness determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.      

The Board considered and agreed that the pathology in this case (DDD and HNP) were the predominant basis for the CI’s painful symptoms which anatomically correlated to his subjective symptoms as well as objective physical findings.  Such exam findings consistently focused upon the lumbosacral area of the spine and that a minimal annular tear, described as “incomplete” near the top portion of the lumbar spine remained inconsistent to the observed physical findings of the lower spine.  Additionally, Board members agreed that serial exam evidence depicted a direct association with the DDD or “Discogenic” aspect of his back condition.  The Board could not find evidence in the service case file that documented any interference of the specific “incomplete” L1-L2 annular tear with perineural cyst condition with performance of duties.  After due deliberation, the Board agreed that the evidence does not support a conclusion that the above L1-L2 annular tear, as an isolated condition, would have rendered the CI incapable of continued service within his Rating, and accordingly cannot recommend a separate service rating for it.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, PEB reliance on SECNAVINST 1850.4E for rating a combined effect of two conditions was operant in this case and the conditions were adjudicated independently of that instruction by the Board.  In the matter of the combined effect of the L1-L2 annular tear with perineural cyst in the left foramen and discogenic LBP with S1 nerve root contact, the Board unanimously recommends that each condition be separately adjudicated as follows: an unfitting discogenic LBP condition coded 5242 and rated 10% IAW VASRD §4.71a; and, a not unfitting L1-L2 annular tear with perineural cyst condition.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Discogenic Low Back Pain with S1 Nerve Root Contact
5242
10%
L1-L2 Annular Tear with Perineural Cyst in Left Foramen
Not Unfitting
COMBINED
10%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140508, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
		     DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR)
       RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
      (b) PDBR ltr dtd 31 Aug 15 ICO XXXXXXXXXXXXXXX
      (c) PDBR ltr dtd 16 Jul 13 ICO XXXXXXXXXXXXXXX
	 (d) PDBR ltr dtd 31 Aug 15 ICO XXXXXXXXXXXXXXX
	 (e) PDBR ltr dtd 28 Aug 15 ICO XXXXXXXXXXXXXXX
	 (f) PDBR ltr dtd 31 Aug 15 ICO XXXXXXXXXXXXXXX

1.  Pursuant to reference (a) I approve the recommendations of the Physical Disability Board of Review set forth in references (b) through (f).

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXX, former USN: Entitlement to disability severance pay effective date of discharge with a 10 percent disability rating (increased from 0 percent).

     b. XXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 20 percent) effective date of discharge (9 Jun 2002). ****

     c. XXXXXXXXXXXXXXX, former USN: Entitlement to disability severance pay effective date of discharge with a 20 percent disability rating (increased from 10 percent).

     d. XXXXXXXXXXXXXXX, former USN: Entitlement to disability severance pay effective date of discharge with a 20 percent disability rating (increased from 10 percent).

     e. XXXXXXXXXXXXXXX, former USN:  Entitlement to disability severance pay effective date of discharge with a 10 percent disability rating (increased from 0 percent).

****This case was previously adjudicated on 27 Aug 2013.  That decision erroneously listed the PDRL date as 2009 vice 2002.  Correction is now required to ensure service member receives appropriate compensation.

3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.


