





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02488
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20050908


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E6, Food Service Specialist, medically separated for “chronic non-radiating low back pain,” “bilateral shoulder and knee pains” and “chronic non-radiating neck pain,” as unfitting, with disability ratings of 0%, 0% and 0%, respectively, with a combined disability rating of 0%.


CI CONTENTION:  The CI contends he was given a higher rating for his conditions by the VA.  The CI’s complete submission is at Exhibit A.  

SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20050627
VARD - 20060310
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain
5299-5237
0%
Lumbar Spine Disc Disease And Strain
5237-5243
20%
20051116
Bilateral Shoulder and Knee Pains
5099-5003
0%
Instability Left Knee
5257
20%
20051116



Left Knee Strain
5260
10%
20051116



Instability Right Knee
5257
10%
20051116



Right Knee Strain
5299-5260
10%
20051116



Right Shoulder Bursitis
5304
10%
20051116



Left Shoulder Bursitis
5304
10%
20051116
Chronic Neck Pain
5299-5237
0%
Cervical Spine Strain
5237
10%
20051116
Head Aches
Not Unfitting 

Migraine Headaches
8100
0%
20051116
Plantar Fasciitis

Plantar Fasciitis w/ Mild Pes Planus R Foot
5284
10%
20051116


Plantar Fasciitis w/ Mild Pes Planus L  Foot
5284
10%
20051116
Moderate Pes Planus





PTSD

PTDSD w/ Depression and Adjustment D/O
9440-9411
30%
20051116
Adjustment D/O w/ Depressed Mood





COMBINED RATING:  0%
COMBINED RATING OF ALL VA CONDITIONS:  80%
ANALYSIS SUMMARY:  

Chronic Low Back Pain Condition.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s back pain condition began in May 2003 with subsequent recommendation for surgery.  The CI reportedly deferred surgery and was reinjured in February 2004 (19 months pre-separation) after heavy lifting and squatting during exercise.  Radiographic imaging (MRI) in November 2004 (10 months pre-separation) documented a central disc herniation at the L5-S1 vertebral level without spinal cord or nerve root impingement.  There was no surgical indication, and conservative treatment did not result in improvement sufficient to allow unrestricted duty.  The MEB forwarded “chronic back pain and lumbar disc disease” for PEB adjudication.  

At the MEB examination on 28 March 2005 (5 months pre-separation), the CI reported pain when performing sit ups and pushups, and with standing, running, and lifting.  The physical examination showed “decreased” range of motion (ROM).  At a physical medicine visit in April 2005 (5 months pre-separation), physical examination showed flexion to 70 degrees (normal 90), extension to 15 degrees (normal 30), and normal ROM for bilateral rotation and lateral flexion.  The MEB NARSUM examination was performed on 5 May 2005 (4 months pre-separation).  The CI reported daily 4-7/10 pain with pain that awakened him every night.  The examiner documented “full” flexion, extension, and rotation with pain.  

At the VA Compensation and Pension (C&P) examination dated 16 November 2005 (2 months post-separation), the CI reported pain radiating to the bilateral lower extremities, worsened by physical activity, stress, driving, and sleeping.  He reported incapacitating episodes as often as 4 times per year.  The physical examination showed a normal gait and tenderness of the lower back with no evidence of spasm.  Nerve tension testing was positive bilaterally.  Flexion was to 60 degrees with pain.  Extension, and bilateral rotation and lateral flexion were normal.  There was additional (nonspecific) limitation after repetition due to pain, with no additional limitations attributable to weakness, endurance, or incoordination.  There were no signs of intervertebral disc syndrome with chronic and permanent nerve root involvement.  Strength and neurologic testing was normal.  Radiographic evaluation showed thoracic scoliosis and a normal lumbar spine.  

The Board directed attention to the rating recommendation based on the above evidence.  The PEB rated the “chronic non-radiating low back pain” at 0%, analogously coded 5299-5237 (lumbosacral strain), and citing “non-compressive” degenerative disc disease without radiculopathy, and pain limited motion without tenderness.  The VA rated the “lumbar spine disc disease and strain” at 20%, analogously coded 5237-5243 (lumbosacral strain; intervertebral disc syndrome), and citing limitation of motion.  

The Board considered the evidence for rating and noted that the pre-separation examinations (physical medicine and NARSUM) supported a 10% rating while the post-separation VA C&P examination supported a 20% rating (citing flexion to 60 degrees).  Therefore, the Board considered the probative values of the STR ranges of motion (ROM) and VA C&P examination.  The NARSUM examination contained conflicting information regarding ROM.  The examiner documented “decreased” ROMs spinal as well as “full” flexion, extension and rotation with pain without specific measurements.  Also referenced in the NARSUM were goniometric measurements from a physical medicine visit performed the month prior documenting painful motion and flexion of 70 degrees in support of a 10% rating.  There was no other pre-separation documentation of ROMs that showed flexion greater than 30 degrees but not greater than 60 degrees; and no evidence of muscle spasm or guarding severe enough to result in an abnormal gait or abnormal spinal contour in support of a 20% rating.  

The physical medicine and the VA C&P examinations were both IAW VASRD §4.71a (with respect to goniometric measurements with repetition).  The ROM values reported by the VA examiner were slightly worse than those reported by the NARSUM and physical medicine examiners; however, there was no record of recurrent injury or other development in explanation of the worsened impairment reflected by the VA measurements.  While ROM limitations may have progressed over time, there is no evidence in the STR from which to conclude that the severity at separation approached that portrayed by the VA measurements.  Members agreed that the physical medicine examination was more consistent with outpatient notes and more reflective of the baseline disability.  The Board is therefore relying more heavily on the physical medicine measurements; and, accordingly, recommends a disability rating of 10%.  

There was no evidence of intervertebral disc syndrome resulting in incapacitating episodes requiring bed rest prescribed by a physician to warrant consideration of rating under the alternate VASRD formula based on incapacitating episodes due to intervertebral disc syndrome.  There was no evidence of an associated unfitting radiculopathy for consideration of a separate peripheral nerve rating.  While the CI may have experienced radiating pain from the back condition, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  There was no objective evidence of a radiculopathy with functional impairments such as weakness with a direct impact on fitness that were separately functionally impairing for duty.  The Board therefore concluded that additional disability rating was not justified on this basis.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the low back pain condition, coded 5237 (lumbosacral strain).  

Bilateral Shoulder and Knee Pains.  The PEB combined the bilateral shoulder and bilateral knee pain conditions as a single unfitting condition coded analogously 5099-5003 and rated 0%.  The approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications or implied adjudication that each condition was separately unfitting.  The Board also noted that “bundling,” the combining of two or more major joints, may be permissible under the VASRD 5003 rating requirements, and that this approach does not compromise the VASRD §4.7 directive to choose the higher of two valid ratings.  The Board’s initial charge in this case was therefore directed at determining if the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the Board considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  When the Board recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB.  The evidence for the bilateral shoulder and knee conditions are presented separately, with attendant recommendations regarding separate unfitness, and separate rating if indicated.  

Bilateral Rotator Cuff (Shoulder) Tears.  According to the STR and the MEB NARSUM, the CI’s bilateral shoulder condition began in 2002 with no known history of trauma.  At a primary care visit in August 2004 (13 months pre-separation), the CI reported pain when lifting the arms against gravity, when lifting objects from the side or overhead, and against any resistance.  Radiographic imaging in November and December 2004 (10 and 9 months pre-separation) documented partial tears of the rotator cuff (tears of both the supraspinatus and infraspinatus tendons and a small labral tear) with tendinosis (of the subscapularis tendon).  Duty limitations as listed on an Army profiles in February and May 2005 (7 and 4 months pre-separation) prohibited rucking, wearing load bearing equipment, sit-ups, and push-ups.  The commander’s statement dated 11 March 2005, indicated that the bilateral shoulder pain made it impossible to meet even the baseline physical fitness standards.  Despite treatment, the bilateral shoulder condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for MEB.  The MEB forwarded “shoulder pain, bilateral rotator cuff tears” for PEB adjudication.  

At the MEB examination the CI reported bilateral shoulder pain when lifting and grabbing.  The physical examination showed “decreased” ROM.  The MEB NARSUM examination was performed on 5 May 2005 (4 months pre-separation).  The physical examination showed “very limited motion due to pain; full internal and external rotation with pain bilaterally.”  The examiner further referenced ROMs performed by physical medicine in April 2005 as follows:  flexion (normal 180) was to 150 degrees on the right and 135 degrees on the left.  Abduction (normal 180) was to 145 degrees on the right and 150 degrees on the left.  

At the VA C&P examination dated 16 November 2005 (2 months after separation), the CI reported stiffness, sharp pain and weakness which occurred intermittently every day.  Flare-ups resulted in the inability to lift or hold anything, or lift the arms above the head.  He was unable to brush his teeth, take a shower, vacuum, drive a car, cook, take out trash, shop, perform gardening activities or push a lawn mower due to severe pain and visual issues.  The physical examination showed bilateral flexion to 100 degrees, and bilateral abduction to 110 degrees, with all movements limited by pain.  Radiographic evaluations (X-rays) of the bilateral shoulders were normal.  

The Board directed attention to the rating recommendation based on the above evidence.  The PEB rated 0% for the bilateral shoulder pain, analogously coded 5099-5003 (degenerative arthritis), citing “minor soft tissue defects….full motion, strength and stability,” and referenced the US Army Physical Disability Agency (USAPDA) pain policy.  The VA rated 10% each for a “right shoulder bursitis” and a “left shoulder bursitis,” both coded 5304 (group IV function: stabilization of shoulder…), and citing painful limitation of motion.  

The Board first considered if the right and left shoulder conditions, having been de-coupled from the combined PEB adjudication, remained separately unfitting as established above.  The bilateral shoulders were profiled.  They were both implicated in the Commander’s statement and by the NARSUM examiner, and forwarded by the MEB.  Board members agreed that the evidence reasonably justified that the functional limitations of the condition contributed to the CI’s inability to perform his military duties and accordingly a separate disability rating is recommended.  

The Board directed attention to the rating recommendation based on the above evidence.  Throughout the STR there was documentation of decreased abduction and flexion due to shoulder pain with radiographic evidence of bilateral rotator cuff tears.  The VA C&P examinations documented pain limited motion bilaterally.  The Board determined that there was sufficient evidence of painful and limited motion to warrant a 10% rating analogously coded 5099-5003 (degenerative arthritis) or for a “moderate” rating analogously coded 5299-5304 (group IV function: stabilization of shoulder…).  There was no evidence of more significant limitation of motion for a higher rating under the 5201 code.  There was no evidence of a “moderately severe” muscle impairment of the arm for a higher rating under the VASRD muscle code 5304.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% each for the right and left shoulder rotator cuff conditions, analogously coded 5299-5304.  

Bilateral Torn Meniscus and Knee Pain.  The Board first considered if the right and left knee conditions, having been de-coupled from the combined PEB adjudication, was reasonably justified as separately unfitting as established above.  “Bilateral knee pain” and “bilateral lateral meniscus tears” were profiled in February 2005.  Nonspecific “knee pain” was profiled in May 2005.  They were both implicated in the commander’s statement and by the NARSUM examiner, and forwarded by the MEB.  
However, neither the STR nor physical findings documented by the MEB or VA examiners supported that the functional limitations of the bilateral knee pain interfered with the CI’s performance of duties at the time of separation.  After due deliberation, members agreed that the evidence does not support that the bilateral knee pain condition could be reasonably justified as separately resulting in the CI’s inability to perform his military duties and cannot recommend a separate rating.  

Chronic Neck Pain.  According to the STR, the neck pain began in 1998-1999 with no history of trauma.  Radiographic imaging (MRI) in November 2004 was ordered for significant pain with neck ROM and shooting sensation to the bilateral shoulders; the MRI documented normal alignment, no disc herniation and no evidence of spinal canal or nerve root compression.  Despite treatment, the neck condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for an MEB.  The MEB forwarded “chronic neck pain” for PEB adjudication.  

At a physical medicine (PM) examination in April 2005 (5 months pre-separation), there was documentation of normal flexion and extension, normal bilateral lateral flexion, and bilateral rotation to 75 degrees each (normal 80).  There was evidence of mechanical limitations in motion.  The MEB NARSUM examination was performed on 5 May 2005 (4 months pre-separation).  The CI did not report symptoms referable to the neck.  The examiner referenced the PM ROMs and further documented full ROM, with pain at maximal flexion and extension, and that lateral movements were normal.  

At the VA C&P examination dated 16 November 2005 (2 months post-separation), the CI reported pain when turning, reading or watching television for prolonged periods.  He reported 30 days of incapacitation in the prior year.  The physical examination showed, tenderness without muscle spasm and no evidence of radiating pain.  Flexion, extension, and bilateral lateral flexion were all normal with evidence of painful motion.  Right and left rotation were both to 45 degrees with no evidence of painful motion.  There were no additional limitations after repetition.  Radiographic evaluations (X-rays) were normal.  

The Board directed attention to the rating recommendation based on the above evidence.  The PEB rated 0% for the “chronic non-radiating neck pain” condition analogously coded 5299-5237 (cervical strain), citing full ROM, no tenderness, no clinical signs of radiculopathy, and normal imaging.  The VA rated 10% for the “cervical spine strain” coded 5237, citing painful limitation of motion.  The Board considered the evidence for a higher rating.  There was intermittent documentation both pre- and post-separation of painful motion and tenderness in support of a 10% rating (based on §4.59, §4.40 and §4.45), coded 5237 (cervical strain).  Although the CI reported episodes of incapacitation, there was no documentation of intervertebral disc syndrome (IVDS) with which would provide for a higher rating under that formula (for IVDS), and there was no evidence of ratable peripheral nerve impairment which would provide for additional rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), §4.59 (painful motion), §4.40 (functional loss) and §4.45 (the joints), the Board recommends a disability rating of 10% for the neck condition.  

Contended PEB Conditions:  Headaches, Plantar Fasciitis, Moderate Pes Planus, Posttraumatic Stress Disorder (PTSD), and Adjustment Disorder without Depressed Mood.  The Board’s main charge is to assess the fairness of the PEB’s determination that the contended conditions were not unfitting.  None of the conditions were profiled or implicated in the commander’s statement or judged to fail retention standards.  There was no performance-based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions and so no additional disability ratings are recommended.  
BOARD FINDINGS:  In the matter of the chronic low back pain condition, the Board unanimously recommends a disability rating of 10%, coded 5237 IAW VASRD §4.71a.  In the matter of the right and left rotator cuff tears and shoulder pain condition, the Board unanimously recommends a disability rating of 10% each , coded 5299-5304 IAW VASRD §4.71a.  In the matter of the bilateral knee pain condition, the Board unanimously agrees that it cannot recommend a finding of unfit for additional disability rating.  In the matter of the chronic neck pain condition, the Board unanimously recommends a disability rating of 10%, coded 5237 IAW VASRD §4.71a.  In the matter of the contended headaches, plantar fasciitis, moderate pes planus, PTSD, and adjustment disorder without depressed mood conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Chronic Low Back Pain
5237
10%
Right Rotator Cuff Tear and Shoulder Pain
5299-5304
10%
Left Rotator Cuff Tear and Shoulder Pain
5299-5304
10%
Bilateral Knee Pain
NOT UNFITTING
-
Chronic Neck Pain
5237
10%
RATING (w/ BLF)
40% 


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140529, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record















	
MEMORANDUM FOR Commander


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXXX AR20160016868 (PD201402488)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:
			       
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA 


