





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME: XXXXXXXXXXXXXXXXXX		CASE:  PD-2014-02533
BRANCH OF SERVICE: Army	SEPARATIONDATE:  20070131


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Missile Technician, medically separated for “back pain with radiation into lower extremities with no identifiable organic cause” with a disability rating of 10%.


CI CONTENTION:  The CI requests the Board consider all conditions.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20061013
VARD – 20070710
Condition
Code
Rating
Condition
Code
Rating
Exam
Back Pain with Radiation into Lower Extremities
5237
10%
Low Back Pain
5237
NSC
20070605
Other Substance-Related Disorder (Resolved); Nightmare Disorder 
Not Unfitting
Undifferentiated Somatoform Disorder claimed as PTSD
9421
30%
20070523
Syncope
Not Unfitting
No VA Placement
Migraine Headaches
Not Unfitting
Migraine Headaches 
8199-8100
NSC
20070523
Vertiginous Episodes
Not Unfitting
No VA Placement
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  40%


ANALYSIS SUMMARY:  

Back Pain (Subsuming Gait Disorder, Leg and Ankle Pain).  The service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM) documented an initial complaint of back pain in 2002 associated with wrestling.  There was no STR evidence of any significant acuity until a later injury in November 2003, over 3 years prior to separation, during a deployment to Iraq.  The CI hit her head on the ceiling of a combat vehicle from a nearby mortar explosion.  Her initial complaint was neck pain.  She was evaluated to Landstuhl Medical Center Germany, and returned to Iraq. She was later was returned early from deployment with persistent neck pain and associated neurological complaints.  There was a very complicated clinical course from that point to separation.  She underwent extensive imaging and ancillary evaluations and multiple consultations, and diagnoses of cervical cord contusion and multiple sclerosis were entertained and excluded.  She underwent an initial MEB and Informal PEB for neck pain, but this was superseded by resolution of the neck pain and a trial of further duty.  A complaint of back pain re-surfaced after a twisting injury in September 2004, along with associated gait disturbance and bilateral lower extremity (BLE) sensory symptoms with subjective weakness.  Over time this evolved into an atypical and variable gait disturbance with primarily right lower extremity (RLE) pain, subjective weakness and paresthesias.  There was a component of ankle pain with the RLE complaints that was separately investigated and not associated with positive findings by physical examination or imaging.  

Multiple electrophysiologic (EMG) studies yielded normal results.  Magnetic resonance imaging in March 2005 demonstrated multi-level degenerative disc disease (bulges at L2-S1 without neural impingement).  There were multiple, but confusing and conflicting, neurologic examinations in STR clinical entries; varying from normal 5/5 BLE strength, symmetric BLE deficits (3-4/5 range), and RLE-only deficits (same range).  Various examiners commented on suspected psychological overlay of findings, and the noted motor deficits could not be differentiated from voluntary guarding.  The STR descriptions of gait abnormality were equally inconsistent and confusing.  A normal gait was documented by some, although gait disturbance was more common.  Some examiners ascribed the gait disturbance to impaired balance and coordination, although this was inconsistent with universally normal cerebellar testing on multiple examinations.  The otolaryngologist investigating the CI’s complaints of vertigo documented “subjective complaint of RLE weak, marked overlay to exam” and suspected “astasia abasia” (atypical gait attributable to hysteria or conversion reaction).  The CI’s battalion commander submitted a formal memorandum to the MEB in May 2006 expressing a frank opinion that she was malingering, stating, “On more than one occasion, I have personally observed her change her physical stature and position based on whether she thought she was being observed or not.”  The commander elaborated specific observations in support of his statement.  A neurologist in November 2006 (the consultation most proximate to separation and following full ancillary investigation) documented improving symptoms, normal neurological testing except for “mild” BLE hyperreflexia, “motor testing difficult due to giving way,” and “unusual gait with tendency to swing legs bilaterally in circumduction (swinging leading leg out with each step).”  The diagnosis was “bilateral leg weakness and gait impairment, suspect most likely benign,” and the examiner opined that “there appeared to be a significant functional component to the patient's gait impairment.”  This was the last of numerous neurological opinions cited in the NARSUM.  After the full work-up there was no opinion by any provider or consultant that the symptoms associated with the back pain were due to neurologic injury or other organic etiology.  

With regards to the back pain itself, there were serial range of motion (ROM) measurements in the STR of flexion ranging from 50 to 60 degrees (normal 90) and combined ROM ranging from 165 to 175 degrees (normal 240).  There were no entries suggesting more significant ROM limitation and there was STR documentation of normal spinal contour with no contrary evidence.  There was no STR documentation of incapacitating episodes.  Surgery was not indicated and, despite repeated trials, the CI failed to recover sufficiently to meet occupational specialty requirements.  There were several earlier MEB submissions, but the one presented to the final Formal PEB was “gait disorder, back, leg and ankle pain without identifiable organic cause.” 

There were serial NARSUMs in this case, with the final one dated 31 May 2006, 8 months prior to separation.  The NARSUM examiner was the CI’s provider for much of the clinical course and documented his own and other providers’ serial examinations with variable and conflicting findings.  The CI described constant back pain rated 4/10 with severe flares, unrelated to physical activities, causing her to momentarily pass out (syncope).  

She described severe exacerbations of RLE weakness forcing her to crawl.  The gait disorder was characterized by the examiner as the “most obvious and probably most physically disqualifying problem varying from a limp to a markedly abnormal gait.”  Note was made of the intermittent use of crutches and bilateral foot drop braces.  The gait at the time of the NARSUM physical examination was described as flexed at the hips and knees and legs turned outward “in wide arch giving the appearance that she should be walking on the sides of her feet, a gait pattern I have never seen before.”  With regard to BLE neurological findings the examiner described a pattern of motor deficits coming and going from past examinations, stating, “Whereas she had almost absent dorsiflexion on her right ankle at the last visit, she had moderate strength (3-4/5) of her right foot dorsiflexors today, great toe was limp.”  There was no atrophy, reflexes were symmetric, and there were no objective sensory deficits (typical of all examinations).  On the day of the NARSUM the examiner noted tenderness without spasm and “flexion to about 30 degrees, extension is very limited and lateral bending is about 50% of normal.”  The examiner also cited his own earlier examination from March 2006 with estimated flexion to 40 degrees, extension to 10 degrees (normal 30), and lateral bending “less than 30% of normal.”  There were no goniometric ROM measurements in all planes of motion other than those cited above from the STR, the last of which was 12 months prior to separation.  

A VA general Compensation and Pension (C&P) examination was conducted 5 June 2007, 4 months after separation, and documented weekly flares (lasting 1-2 days) of back pain of “moderate” severity.  There was no mention of syncope associated with these flares and syncope was denied in the review of systems.  The VA examiner described a complaint of subjective weakness on the “right side of the body” occurring “every 2 to 3 weeks” lasting “3 to 7 days” of “moderate” severity.  Sensory symptoms were denied.  The physical examination recorded an abnormal gait described as “unable to sustain the weight fully on her right leg, inversion of the right foot” and the examiner characterized the gait type as “foot drop, poor propulsion.”  The neurological examination noted 5/5 strength in all BLE groups except for right foot dorsiflexion of 3/5; with no atrophy, normal reflexes, and normal sensory findings in all dermatomes.  The neurological symptoms, gait, and motor impairment were all ascribed to a separate right foot drop condition.  The spine examination noted normal curvature and the absence of tenderness and spasm.  The ROM measurements were flexion to 45 degrees, but normal ROM for all other planes (combined 195); annotating the absence of pain or ROM degradation with repetitions.  The VA examiner diagnosed lumbar strain, specifying the absence of intervertebral disc disease, and did not diagnose any neurological conditions other than migraine and right foot drop.

The Board directed attention to its rating recommendation based on the above evidence.  The IPEB’s initial adjudication subsumed “back and lower extremity pain, gait disorder and infrequent syncopal episodes” under the unfitting MH diagnosis of “undifferentiated somatoform disorder,” as established at the time (see below).  Upon appeal, the CI was re-evaluated by psychiatry and the MH diagnosis was revised for the final FPEB adjudication (as elaborated below and charted above).  Intervening psychological testing was consistent with malingering (invalidating results, not establishing that diagnosis).  The FPEB’s DA Form 199 decision described the condition as “back pain with radiation into lower extremities with no identifiable organic cause ... gait near normal at time of formal hearing.  Leg and ankle pain not separately unfitting.”  The PEB noted the objective evidence of normal reflexes, the absence of atrophy, and normal EMG findings.  The 10% rating under code 5237 (lumbar strain) cited tenderness, but noted “[ROM] limited by pain alone” implying application of Army Regulation (AR) 635-40 (B-29, e).  The VA subsumed the back pain, gait disturbance and extremity weakness under the VA diagnosis of undifferentiated somatoform disorder (the initial IPEB approach).  The C&P diagnoses of lumbar strain and right foot drop were denied service connection because the symptoms were attributed to the psychiatric disorder rather than to separate conditions.  

The Board first carefully considered if the accompanying gait disorder and RLE weakness merited separate rating.  There was ample evidence that, whatever the etiology of these symptoms, they were not attributable to lumbar disc disease; thus, the Board does not have the latitude of recommending separate rating as a neuropathy due to unfitting spine disease.  The Board’s scope of review (elaborated above) does not permit, and the clinical record did not support, recommendation for rating as a separate non-spine related diagnosis.  

Having so concluded, the Board turned to deliberation of a fair rating recommendation for the lumbar condition in compliance with VASRD §4.71a.  As above, the 20% criterion of abnormal gait was not applicable to the spine rating and the 20% criterion of abnormal spinal contour was not supported by the evidence.  There was no documentation of incapacitating episodes or diagnosis of intervertebral disc syndrome which would provide for a higher rating under that formula.  Members were left therefore with assessing the best alignment of the ROM evidence with §4.71a criteria.  All of the evidence for combined ROM was in the 10% range of 125-235 degrees.  The NARSUM flexion of 30 degrees is the §4.71a threshold for a 40% rating, but members agreed that this single ROM estimation was inconsistent with all other evidence, and neither of the ROM evaluations documented in the NARSUM were compliant with VASRD §4.46 (accurate measurement).  All of the §4.46-compliant ROM measurements from the STR, and the VA ROM measurements temporally close to separation, satisfied the 20% criterion of flexion in the 35-60 degree range; and, members concluded that this adequately supported a 20% recommendation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a 20% rating for the lumbar spine condition; proposing code 5242 (degenerative arthritis of the spine) for its clinical compatibility. 

Contended Conditions:

Mental Health Condition.  The CI was followed by mental health (MH) providers after her redeployment from Iraq with an initial diagnosis of adjustment disorder.  She was followed later by a civilian MH provider with a diagnosis of “mood disorder due to general medical condition.”  For unelaborated reasons the additional diagnoses of “post-traumatic stress disorder” (listed as a “previous diagnosis”) and “conversion disorder” were added to the Axis I diagnoses in August 2006, 6 months prior to separation.  The psychiatric addendum to the NARSUM for the CI’s 2005 IPEB listed an Axis I diagnosis of adjustment disorder and Axis II personality traits, opining that the CI “displays long-standing personality characteristics that are likely to impact her experience of various circumstances and medical events tends to display rapidly shifting emotions and self-dramatization, and speaks in an excessively impressionistic manner at times.”  The MH condition was judged to fail retention standards.  The first S3 profile on record was from February 2005.  

A psychiatric addendum for the last PEB was from May 2006, 9 months prior to separation and described stable symptoms encompassing “significant gait disturbance [and] chronic pain” without hospitalizations or acute features.  The mental status examination (MSE) was normal citing “euthymic” mood, “full ranging” affect, intact “memory, concentration, and cognition,” and no suicidal ideation or other acute features.  The Axis I diagnoses were “undifferentiated somatoform disorder” (failing retention standards) and “nightmare disorder” (medically acceptable).  The Global Assessment of Functioning (GAF) was assessed at 70 (mild range of impairment).  

After the IPEB was appealed, further treatment and evaluation was pursued which included the positive psychological test results for malingering.  It was judged that a significant factor contributing to the symptoms was the interplay of the multiple medications the CI was taking, and the medications were adjusted.  The NARSUM listed 14 medications, the majority (8) with psychoactive properties and some with overlapping mechanisms of action.  

A PEB memorandum from the same psychiatrist who submitted the above addendum was dated 11 October 2006 (14 weeks prior to separation), and was the basis for the final FPEB decision.  The examiner documented a “large remission of the ... physical symptoms after removal of multiple medications ... not typical of somatoform disorders.”  The memorandum continued, “As such a diagnosis of Other Substance-Related Disorder (resolved) would be an appropriate Axis I diagnosis.  This condition is medically acceptable.”  The psychiatrist stated that the CI “does not have a psychiatric condition that warrants disposition through medical or administrative channels,” and recommended an S1 profile.  The detachment commander’s performance statement from March 2006 documented only “walking problems and back pain” as impeding performance and noted that the CI was performing limited duty within profile constraints.  There was no implication of psychiatric or cognitive impairment.

A VA mental disorders C&P examination was conducted 23 May 2007 (3 months after separation) for a claim of PTSD.  It was very detailed and documented numerous assertions by the CI that were inconsistent with the STR evidence.  In sharp contrast to the above general C&P examination (2 weeks later), the CI related continued “blackouts” that were prohibiting her from working and her gait was described as “walked with a cane and walked slowly and swayed when she walked so that it appeared she almost fell a few times ... [although] ... throughout the interview the veteran displayed no discomfort after sitting in a chair for 3 hours.”  The examiner made note that the CI repeatedly gave evasive, vague, and inconsistent responses to questions.  The MSE was normal with “fine” mood and “euthymic” affect, and without acute features or cognitive impairment.  The VA psychiatrist documented careful consideration of a diagnosis of PTSD, but concluded that the CI’s “report is inconsistent and unreliable;” further stating “my opinion is the veteran meets criteria for Malingering.” The rationales for the latter diagnosis were elaborated in detail, for example, “admittedly has manipulated the Army in the past by telling a fabrication.”  There were two Axis I diagnoses, “undifferentiated somatoform disorder” and “malingering,” and an Axis II diagnosis of “personality disorder ... with borderline and histrionic traits.”  The GAF assignment was 60 (moderate range of impairment).  The VA rating decision ascribed all of the physical symptoms to the somatoform disorder and, although acknowledging the diagnosis of malingering and citing much of the above C&P evidence, conferred a 30% rating.

The Board directed attention to its recommendation based on the above evidence; and, its first charge with respect to this condition was an assessment of the fairness of the PEB’s determination that it was not unfitting.  The final psychiatric opinion that the MH condition met retention standards, and the relatively mild psychiatric acuity reflected by the preceding psychiatric addendum, were supportive of the PEB’s conclusion that the MH condition was not unfitting at separation.  This was bolstered by the recommended profile change to S1 and the lack of any evidence from the commander implicating MH impediments to performance.  The Board was left, however, with the question raised above, deciding if the fitness implications inherent to the physical symptoms, independently of purely psychiatric impairment, were adequate support for recommending the MH condition (whatever the diagnosis) as unfitting and ratable.  This question was confounded by the issue of whether the Board has the latitude under DoDI 6040.44 to shift a disability subsumed in one PEB adjudicated condition to another one; and, even if that latitude were conceded, the Board was constrained by the stricter standard (as above) imposed on its fitness recommendations rather than the VASRD standard of reasonable doubt applicable to its rating recommendations.  

There was little question that, when manifest, the gait and RLE extremity weakness rendered the CI incapable of soldiering, but members agreed that at the time of separation these physical impairments were not manifest (or minimally so).  Members decided, however, that the greatest barrier to a recommendation for an unfitting and ratable MH condition was the probative value fog surrounding all of the physical impairments and ultimately concluded that such a recommendation, premised on the attendant physical limitations, would be overly speculative and not supported by evidence of sufficient probative value.  After due deliberation in consideration of the preponderance of the evidence, members unanimously agreed that there was insufficient cause to recommend a change in the PEB fitness determination for the MH condition at separation.  

Syncope, Migraine and Vertigo Conditions.  All three of these conditions were associated with the symptom complex following the deployment injury.  The syncope condition was profiled P3 and was by the NARSUM provider as failing retention standards; but, it was not implicated by the evidence closer to separation or by the commander.  Although blackouts were reported at the post-separation C&P mental health examination, the credibility of reported symptoms was questioned by the psychiatrist; and, based on the general C&P examination 2 weeks later, there was no complaint or VA diagnosis of syncope.  The migraine and vertigo conditions were never profiled in service, were forwarded by the MEB as meeting retention standards, and were not implicated by the commander.

The Board directed attention to its recommendations based on the above evidence, with assessment of the PEB’s fitness determinations under the same principles as elaborated for the MH condition.  It was also considered that the probative value mitigation noted above for the spine, neurological and MH conditions was also operant for all three of these conditions.  Based on this consideration and the evidence applicable to separation, members agreed that although the syncope condition was profiled and judged to fail retention standards, it could not be recommended as unfitting at separation based on a preponderance of evidence and there was no evidence supporting a conclusion that the migraine and vertigo conditions could be reasonably recommended as not unfitting.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determinations for the syncope, migraine, or vertigo conditions and therefore none are eligible for rating.  


BOARD FINDINGS:  In the matter of the lumbar condition (subsuming gait disorder and right lower extremity pain and weakness), the Board unanimously recommends a disability rating of 20%, coded 5242, IAW VASRD §4.71a.  In the matter of the contended mental health conditions of “other substance-related disorder (resolved)” and “nightmare disorder”, and with consideration of the overlapping disability from the lumbar adjudication as discussed above, the Board unanimously recommends no change from the PEB determination as not unfitting.  In the matter of the contended syncope, migraine headaches and vertiginous episodes, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.

The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of her prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Degenerative Disc Disease, Lumbar Spine
5242
20%
COMBINED
20%

The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140525, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record









































SAMR-RB										


MEMORANDUM FOR Commander


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXX, AR20160011463 (PD201402533)


1.  I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, accept the Board’s recommendation to modify the individual’s disability rating to 20% without re-characterization of the individual’s separation.  This decision is final.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum.   

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

 BY ORDER OF THE SECRETARY OF THE ARMY:

			     

CF: 
(  ) DoD PDBR
(  ) DVA






