





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02562
BRANCH OF SERVICE:  NAVY	BOARD DATE:  20150407
SEPARATION DATE:  20030815


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Aviation Maintenance Administration) medically separated for ankle and knee pain.  The condition could not be adequately rehabilitated to meet the physical requirements of his Rating or satisfy physical fitness standards.  He was placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  The “status post complex ankle fracture with open reduction and internal fixation,” “mal-reduction of ankle fracture requiring open reduction and internal fixation,” and “patellofemoral syndrome” were forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  No other condition was submitted by the MEB.  The Informal PEB adjudicated his ankle condition as Category I: unfitting and rated it at 20%.  The remaining condition (patellofemoral syndrome) was determined to be Category II, contributing to the Category I unfit condition.  The CI made no appeals and was medically separated.


CI CONTENTION:  “Please consider all conditions”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

IPEB – Dated 20030501
VA* - (~1 Mos. Pre-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Complex Ankle Fracture
5299-5003
20%
S/P Right Tibia/Fibula Fracture 
5299-5262
20%
20030708
Mal-Reduction of Ankle
Cat II




Patellofemoral Syndrome
Cat II
Patellofemoral Syndrome, Right Knee
5257-5262
10%
20030708
Other x 0 (Not In Scope)
Other x 0
RATING:  20%
RATING:  30%
*Derived from VA Rating Decision (VARD) dated 20031023 (most proximate to date of separation [DOS]).
ANALYSIS SUMMARY:  Although VASRD §4.71a permits combined ratings of two or more joints under 5003, it allows separate ratings for separately compensable joints.  IAW DoDI 6040.44 if the PEB combined adjudication is not compliant with the 5003 combined rating criteria, each condition subsumed under the single disability rating must be reasonably justified as separately unfitting in order to remain eligible for rating.  The Board’s initial charge in this case was directed at determining if the PEB’s combined adjudication was justified in lieu of separate ratings.  The evidence for each condition is presented separately along with separately unfitting recommendations.  If Board members determine by performance based fitness criteria that the condition is reasonably justified as separately unfitting and is separately ratable IAW VASRD §4.7 (higher of two evaluations), then separate ratings are recommended.  IAW DoDI 6040.44 the combined rating for the conditions determined to be separately unfitting and ratable may not be lower than the single disability rating from the PEB.

Right Ankle Condition (Complex Ankle Fracture).  The earliest note in the service treatment record dated 25 February 2002 indicated the CI fell and twisted and everted (twisted outward) his right ankle resulting in a tibial malleolar (ankle) fracture and distal one third comminuted fracture of the fibula.  The CI was placed in a brace/splint and transferred for definitive care.  On 6 March 2006, he underwent an open reduction and internal fixation (ORIF) of the ankle.  Revision surgery was carried out on 2 April 2002, which was followed by physical therapy with ambulation training using weight bearing as tolerated crutches, stretches in all planes, and a stationary bike.  A LIMDU Medical Board Report was issued on 12 June 2002 for arthrofibrosis (scarring within the joint) of the right ankle post ORIF with revision and right knee pain with limitations of no shipboard activity, no prolonged standing, no running, and no carrying heavy objects.  In August 2002, the right ankle ROM was 10 degrees dorsiflexion (Normal 20 degrees) and 40 degrees plantar flexion (Normal 45 degrees).  Because the some of the surgical hardware was causing symptoms, removal was carried out in January 2003.  The natural history of the ankle injury and the need for low impact fitness exercising was discussed with the CI; and Celebrex (celecoxib, a nonsteroidal anti-inflammatory medication) was prescribed.  According to a note in May 2003, the CI’s right ankle was persistently painful, stiff, and numb.

The MEB narrative summary (NARSUM) dated 10 January 2003 noted the CI sustained a twisting right ankle injury while aboard ship resulting in an extremely complex fracture pattern.  Surgery was carried on 6 March 2002 and hardware removal and revision surgery was performed for a partial mal-reduction of the fracture fragments on 2 April 2002.  The CI healed without incident and regained substantial range-of-motion (ROM).  However, he had persistent sequelae including the onset of patellofemoral pain symptoms discussed below as well as pain and swelling in the right ankle.  Radiographs demonstrated some narrowing of the joint and his symptoms of reduced exercise tolerance and morning stiffness were related to the early progression of arthritis.  Examination of the right ankle revealed a complex incision with mobile skin and minimal tenderness to palpation in the region of the hardware and over the posterior tibial tendon.  Increased tenderness was not demonstrated with resisted adduction (movement toward the midline).  Dorsiflexion was 10 degrees (Normal 20 degrees) and plantar flexion was 30 degrees (Normal 45 degrees); and subtalar motion measured 30 degrees of inversion (Normal 0 degrees to 35 degrees) and 5 degrees of eversion (Normal 0 degrees to 25 degrees).  X-rays demonstrated retained hardware with several K wires and a tension band wire.  Diffuse osteopenia (early loss of bone mineral density) was present and the distal fibula fracture was well healed.  Sclerosis (stiffening) and irregularity suggestive of chronic post traumatic changes were also present.

On a Report of Medical Assessment dated 13 February 2003, the CI noted an ankle fracture, three surgeries on the right ankle, and limited range of motion in the ankle and “weak quad and knee gives out.”  The non-medical assessment (NMA) dated 17 March 2003 indicated the CI was serving in a limited capacity requiring no prolonged standing, no running or carrying heavy objects.  His limitations prevented him from shipboard assignment, but had not prevented him from doing normal duties in aviation administration ashore.  His performance had been nothing short of spectacular with an outstanding work ethic.

At the VA Compensation and Pension (C&P) examination dated 8 July 2003, performed a month prior to separation, the CI reported he fell in February 2002 and sustained a broken tibia and fibula and an injury to his right knee.  His symptoms were a limited ROM, stiffness of the ankle, a limp, and pain.  The CI underwent three surgical procedures: an ORIF, an ORIF revision, and hardware removal.  Treatment consisted of physical therapy, and for pain relief, he took a narcotic (Vicodin), nonsteroidal anti-inflammatory medications (Motrin, Naprosyn, and Aleve), and a pain reliever (Tylenol).  He had retained hardware, could not run, limped when he walked, and was unable to ambulate for long periods of time.  Gait was abnormal with a limp favoring his right ankle.  ROMs of the right ankle were dorsiflexion 0 degrees to 10 degrees and plantar flexion 0 degrees to 20 degrees.  The ROMs were not additionally limited by any factors; there was no laxity; and there appeared to be a deformity of the right ankle marked by a bony enlargement with no ankylosis present.  An X-ray series in July 2003 demonstrated surgical repair of the right distal fibula with mild degenerative changes, especially laterally.  A VA C&P evaluation in 2004 the CI had a limp and demonstrated dorsiflexion 10 degrees, plantar flexion 35 degrees, inversion 20 degrees, and eversion 15 degrees, all without pain and no limitation of motion.

Right Patellofemoral Syndrome Condition.  A note dated 3 July 2002 indicated the CI was seen in June for right knee pain along with right ankle pain.  The examiner noted right knee swelling with a slight effusion and quadriceps atrophy but with a full ROM.  A magnetic resonance imaging was read as a partial tear of the anterior cruciate ligament (ACL) with normal menisci (cartilage of the knee joint) and an intact posterior cruciate ligament.  Physical therapy was instituted and it was noted the CI ambulated with a brace on the knee.  Examination revealed the knee ROM was 0 degrees to 124 degrees (Normal 140 degrees) with normal strength and slight laxity.  A note in May 2005 indicated the right knee had an occasional sensation of patellofemoral syndrome pain.  The NARSUM dated 10 January 2003 indicated the right knee demonstrated full ROM from 0 degrees to 130 degrees with a trace of Lachman’s laxity, but no joint line tenderness.  The CI had persistent mild quadriceps atrophy, but the knee was stable to varus and valgus stress although it did demonstrate some mild patellofemoral compression tenderness.

A LIMDU Medical Board Report was issued on 12 June 2002 for right knee pain with limitations related to both the ankle (discussed above) and knee conditions of no shipboard activity, no prolonged standing, no running, and no carrying heavy objects.  On a Report of Medical Assessment dated 13 February 2003, the CI noted a “weak quad and knee gives out.”  The NMA dated 17 March 2003 indicated the CI was serving in a limited capacity, which prevented him from shipboard assignment, but had not prevented him from doing normal duties in aviation administration ashore.

At the VA C&P examination dated 8 July 2003, performed a month prior to separation, the CI reported the knee injury occurred at the same time as the ankle injury with a diagnosis of a tear of the ACL.  Treatment was conservative, but pain persisted.  The ROMs of the right knee were flexion 0 degrees to 120 degrees (Normal 0 degrees to 140 degrees) and extension 0 degrees (Normal 0 degrees).  The ROMs were not additionally limited by any factors; the drawer sign was negative (no laxity); and the knees appeared normal bilaterally.  A right knee X-ray series was unremarkable in July 2003.

The Board directed its attention to its rating recommendations based on the above evidence.  The Navy PEB assigned a 20% rating using code 5299-5003 (degenerative arthritis) for the Category I unfitting condition status post complex ankle fracture with ORIF and considered the mal-reduction of ankle fracture requiring ORIF and revision and patellofemoral syndrome as a Category II conditions related to the aforementioned Category I.  However, the VA assigned a 20% rating using the analogous code 5299-5262 (tibia fibula impairment-malunion moderate) for the status post right tibia/fibula fracture with degenerative joint disease and a 10% rating for the right patellofemoral syndrome using code 5257-5262 (knee impairment-subluxation or lateral instability-tibia fibula impairment).  The Board first considered whether the right patellofemoral syndrome was reasonably justified as separately unfitting as established above.  Members agreed that the evidence indicated the right knee condition did not contribute to the unfitting condition; but instead was related to or was residual of the ankle injury.  (SECNAVINST 1850.4E §4111b. Category II: Those conditions that are contributing to the unfitting condition).  Additionally, the VA C&P history indicated the knee condition began at the time of the ankle injury, which gives further credence for a separate rating especially since the CI’s rating was aircraft maintenance that has duties both at sea and on shore, further supporting that the functional limitations of the right patellofemoral syndrome could be reasonably justified as separately unfitting and is eligible for a separate rating.  The Board then considered whether the Category II condition mal-reduction of ankle fracture requiring ORIF and revision was separately unfitting.  Because the second surgical procedure was directly related to the ankle fractures, it was determined not to be independently unfitting, but to be a component of the unfitting condition for which “the evaluation of the same manifestation under different diagnoses is to be avoided” IAW VASRD §4.14 (Avoidance of  pyramiding).  The Board then discussed equitable and accurate ratings for each condition.  With respect to the ankle condition, the analogous code 5299-5262 is more appropriate than code 5299-5003 from an anatomic perspective since the ankle fractures and surgical procedures involved both the tibia and fibula; and because the fractures were complex and the ROMs of the ankle proximate to separation were approximately half of normal, a moderate rating of 20% is reasonable.  A 30% rating requires a marked knee or ankle disability, which may have been applicable post injury or early in the postoperative period, but improvement by the time of separation was evident.  Code 5271 (ankle limitation of motion) affords a 20% rating for a marked limitation and 10% for a mild limitation.  However, at the time of separation, the ankle ROMs were between mild and marked; and the 20% rating is better applied using the 5299-5262 code.  The Board then addressed an appropriate rating for the right knee patellofemoral syndrome.  Code 5099-5003 at 10% was considered since it encompassed the CI’s pain and the non-compensable knee ROM; and code 5257 addressed slight knee impairment, which was supported by the NARSUM report of trace laxity, but it was not supported by the VA’s finding of no laxity.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the right ankle condition.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the right knee patellofemoral syndrome condition.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the mal-reduction of ankle fracture requiring ORIF and revision Category II condition.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the right ankle condition, the Board unanimously recommends a disability rating of 20%, coded 5299-5262 IAW VASRD §4.71a.  In the matter of the right knee patellofemoral condition, the Board unanimously recommends a disability rating of 10%, coded 5099-5003 IAW VASRD §4.71a.  In the matter of the mal-reduction of ankle fracture requiring ORIF and revision Category II condition, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.
RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:

CONDITION
VASRD CODE
RATING
Right Ankle (Complex Ankle Fracture)
5299-5262
20%
Right Patellofemoral Syndrome
5099-5003
10%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140528, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
	         DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR)
       RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
      (b) PDBR ltr dtd 27 Aug 15 ICO XXXXXXXXXXXXXXX
      (c) PDBR ltr dtd 28 Aug 15 ICO XXXXXXXXXXXXXXX
	(d) PDBR ltr dtd 31 Aug 15 ICO XXXXXXXXXXXXXXX

1.  Pursuant to reference (a) I approve the recommendations of the Physical Disability Board of Review set forth in references (b) through (d).

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effective date of discharge.

     b. XXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effective date of discharge.

     c. XXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 20 percent) effective date of discharge.

3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.



