





201402641RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02641
BRANCH OF SERVICE:  MARINE CORPS 	SEPARATION DATE:  20020630


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-3, Automotive Maintenance Technician, medically separated for a bilateral knee condition which could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty.  He was placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  The diagnosis “bilateral patellofemoral syndrome [PFS, pain related to motion of the kneecap], right greater than left” was forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  The MEB also identified and forwarded one other condition, “pes planus with excessive pronation,” for PEB adjudication.  The Informal PEB adjudicated bilateral PFS as unfitting, rated 10%, with application of Veterans Affairs Schedule for Rating Disabilities (VASRD).  Pes planus was determined to be Category III (conditions that are not separately unfitting, and do not contribute to the unfitting condition).  The CI made no appeals and was medically separated.  


CI CONTENTION:  The applicant requests that all conditions be considered.  His complete submission, with attachments, is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20020630
VA* - (~2 Mos. Pre-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral PFS,  R > L
5299-5003
10%
Left Knee PFS
5099-5019
10%
20020509



Right Knee PFS
5099-5019
10%

Pes Planus …
Category III
Bilateral Pes Planus …
5276
0%

Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 8
RATING:  10%
RATING:  50%
*Derived from VA Rating Decision (VARD) dated 20020722 (most proximate to date of separation [DOS]).  


ANALYSIS SUMMARY:  

Bilateral PFS.  The service treatment record (STR) corroborates the history in the narrative summary (NARSUM) of the onset of right knee pain after a strain injury (stepped in a hole) September 1999.  Numerous subsequent STR entries document continuing pain and treatment for the right knee after that.  Most STR entries were addressed to the right knee; although, diagnostic impressions of bilateral RPS, always characterized as right greater than left and in the context of visits for the right knee, were documented in several notes starting early in the course.  Magnetic resonance imaging in April 2000 was normal (normal menisci, all ligaments intact, no effusion).  The subsequent orthopedic opinion, diagnosing RPS (right greater than left), was that surgery was not indicated.  There was inadequate resolution after a protracted trial of conservative treatment and maximum allowed LIMDU, and an MEB was initiated.  The entries addressing MEB referral, although noting the bilateral PFS diagnosis, emphasized right knee pain.  Other than one STR entry (2+ years pre-separation) noting a “mild limp”, there are no entries documenting gait disturbance or the use of assistive devices or braces.  There are STR entries noting the absence of subjective instability or locking, and none to the contrary; and, there are numerous examinations noting the absence of effusion, instability, or joint impingement, with none to the contrary.  There are various STR entries commenting on grossly normal range-of-motion (ROM), with one recording measured flexion (bilateral) to 135 degrees (normal 140, minimum compensable 45).  There is no STR documentation of any period of incapacitation.

The NARSUM was conducted 19 December 2001 (6+ months pre-separation) and was supplemented by a preceding LIMDU board of 30 March 2001.  These documented persistent bilateral knee pain, right more than left; and, made no note of weakness, locking, subjective instability, or other associated symptoms.  Listed functional limitations included running, prolonged walking or standing, and stair climbing.  The NARSUM physical examination (no comment regarding gait) recorded the absence of effusion or tenderness, stability to stress testing in all planes, normal (5/5) strength, but some quadriceps atrophy on the right.  No ROM measurements were provided.  The commander’s non-medical assessment (NMA) referred to “knee pain,” not specifying whether it was bilateral.  

A VA Compensation and Pension (C&P) examination was conducted 9 May 2002 (2 months pre- separation) and documented “the right knee is the only one that had any specific injury” with more severe pain (constant) than the left; and, noted subjective weakness with “the sense of instability in his knees.”  Listed functional limitations included prolonged walking, climbing, and load bearing.  The VA physical examination recorded abnormal gait with a limp favoring the right leg (no brace or assistive device), tenderness on the right but not the left, bilateral crepitus, and the absence of effusion.  No testing for joint stability was documented.  The VA measured ROM (bilateral) was flexion to 140 degrees and extension 0 degrees (normal), with painful motion on the right but not the left.  The VA decision for the left knee rating stated, “A further review of the service medical record failed to reveal documentation of any complaints or treatment for a left knee condition.  Although the veteran had no specific complaints about the left knee, he was diagnosed with bilateral patellofemoral syndrome.”

The Board directed attention to its rating recommendation based on the above evidence.  The PEB’s bilateral 10% rating analogous to 5003 (degenerative arthritis) was compliant with VASRD §4.71a criteria under 5003 for two or more major joints.  The VA’s separate 10% determinations under 5099-5019 (analogous to bursitis, defaulting to criteria of 5003) cited painful motion to achieve the minimum compensable separate ratings, although it is noted that painful motion was excluded for the left knee by the C&P examiner.  There was no compensable ROM impairment, instability, locking, or frequent effusions which would achieve separate ratings higher than 10%.  The Board, IAW VASRD §4.7 (higher of two evaluations), must consider separate ratings for PEB bilateral joint adjudications; although, separate fitness assessments must justify each disability rating.  The evidence makes clear that the right knee was associated with significantly more disability than the left one in this case.  The disparity was such that the question is raised of whether the left knee was reasonably justified as separately unfitting.  Members agreed that all of the Service and VA evidence indicates that the right knee was the dominant source of the symptoms and functional limitations in this case; and, that the left knee pain is fairly characterized as incidental and (more likely than not) would not have demanded significant medical attention or precipitated LIMDU and MEB referral.  Furthermore, even if conceded as separately unfitting, the evidence is tenuous for meeting compensable criteria of §4.71a.  Members agreed, however, that making this distinction would not affect the combined disability rating; that it could be surmised that it was the combined impairment from both joints which rendered the CI unfit; and, that a bilateral 10% rating under 5003 is compliant with §4.71a.  Therefore, after due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the bilateral knee condition.

Contended Pes Planus.  The CI’s 1998 service entry physical documented a normal arch with no foot complaints, as did the MEB’s DD Form 2808, Report of Medical Examination.  There are no STR entries referring to a foot diagnosis, complaint, or treatment until it surfaced as an issue during MEB proceedings for the knee condition.  There is a podiatry consult from December 2001 (2 weeks prior to the NARSUM) which documented “flattening arches with stance, excessive pronation” and noted no other abnormal findings, recording normal ankle and foot joint ROM with 5/5 strength.  No specific complaints or functional limitations were noted.  The podiatrist recommended orthotics and follow-up, although there is no subsequent STR documentation of either.  The NARSUM repeated the podiatry physical findings and included the diagnosis without further elaboration.  The commander’s NMA made no mention of a foot condition, complaints, or limitations.  The pre-separation C&P referenced the Service podiatry diagnosis and noted only “symptoms of pain with prolonged standing or walking.”  The VA physical exam detailed normal findings for the feet, with right arch tenderness as the only positive finding; and, opined “The veteran does not require orthotics.”  As charted above the VA could not justify a compensable rating for the condition, although service-connected it on the basis of the normal entry physical and recent service diagnosis.  

The Board directed attention to its recommendation based on the above evidence; and, its main charge with respect to this condition is an assessment of the fairness of the PEB’s determinations that it was not unfitting.  The Board’s threshold for countering Service fitness determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The pes planus condition seems to have arose as an incidental issue during MEB proceedings, and there is no service documentation of any significant clinical acuity or attendant functional limitations.  All members agreed that there was no performance based evidence suggesting that it significantly interfered with duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the pes planus condition; thus, it cannot be recommended for additional disability rating.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the bilateral knee condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended pes planus condition, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140423, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 21 Jan 16

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXXXXXXX, former USMC 
- XXXXXXXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXXXXXXX, former USMC   
- XXXXXXXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXXXXXXX, former USMC 
- XXXXXXXXXXXXXXXXXXXX, former USMC  
- XXXXXXXXXXXXXXXXXXXX, former USMC 
- XXXXXXXXXXXXXXXXXXXX, former USMC 
 


						  XXXXXXXXXXXXXXXXXXXX
	Assistant General Counsel
	(Manpower & Reserve Affairs)

