





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02910
BRANCH OF SERVICE:  Army 	
DATE PLACED ON TDRL:  20020725	
DATE REMOVED FROM TDRL:  20040802


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E6, Unit Supply Sergeant, medically separated from the Temporary Disability Retired List (TDRL) for “bipolar I disorder” and “right knee arthritis” with 10% and 0% disability ratings, respectively, with a combined disability rating or 10%. 


CI CONTENTION:  “Radiculopathy was not included in the rating.  Ankle pain was not included in the rating.  Mid and low back pain was not included in the rating.  Rating was reduced without examination and I was removed from the Temporary Disability Retirement List.”  The CI attached a letter discussing his rating concerns for his bipolar condition, knee pain, shoulder pain, back pain and neck pain.   The CI’s complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.   



RATING COMPARISON:  

SERVICE PEB - 20040802
VARD - 20030516
Condition
Code
Rating
Condition
Code
Rating
Exam


TDRL
Placement
TDRL
Removal


TDRL2
Placement
TDRL3 Removal
Bipolar I Disorder
9432
30%
10%
Bipolar Disorder
9432
50%
50%
Right Knee Arthritis
5010
10%
0%
Right Knee Laxity
5237
10%
10%




Right Knee Degenerative Joint…
5003-5260
10%
10%




Scar, Right Knee Associated…
7805
0%
0%
Alcohol Dependence, Full Remission
Not Unfitting
Alcohol Dependence
No VA Placement
Personality Disorder
Not Unfitting
Personality Disorder
No VA Placement
Chronic…Neck Pain
Not Unfitting
Neck Pain
5290
NSC
NSC
Cervical Headaches
Not Unfitting
Cervicogenic Headaches
8199-8100
10%
10%
RATING: 30% → 10%
RATING:  80%


ANALYSIS SUMMARY:  

Bipolar I Disorder.  The service treatment record (STR) contained a paucity of mental health (MH) clinical encounters that revealed two separate periods of psychiatric hospitalizations for 15 days beginning on 17 September 2001 and again for 9 days beginning on 22 October 2001 for suicide ideations and or attempts.  Due to limited MH records, the Medical Evaluation Board (MEB) documents provided the historical basis for determining an impairment rating.  Continued outpatient psychiatric treatment did not result in overall improvement sufficient to allow unrestricted military duty.  The MEB forwarded “bipolar I disorder” for PEB adjudication.  The MEB psychiatric evaluation (12 June 2002) leading up to TDRL placement, noted the CI’s mood as “frustrating” without ideations of homicide and or suicide.  His affect was normal, reactive, and stable.  His thinking was described as “goal-directed” and there was no evidence of disturbed perceptions.  Thought content was normal and judgment and impulse control were adequate.  The provider indicated the CI’s impairment for further military duty was “marked” and “definite” for social and industrial adaptability.  His diagnosis remained unchanged from the MEB’s initial submission.  On 25 July 2002, the CI was placed on the TDRL at 30% impairment citing therapy with psychotropic medications and supportive psychotherapy.  At the VA Compensation and Pension (C&P) examination performed on 25 March 2003 (8 months after TDRL placement), the CI reported a recent past of elevated mood, racing thoughts, increased energy with periods of depression.  His mental status examination (MSE) noted the CI as alert and cooperative without thought disorder, delusions, or violent/suicide ideations.  Attention span, memory, and concentration were intact.  The CI did endorse infrequent auditory hallucinations of his mother calling him.  The provider indicated that the CI’s bipolar condition was “in remission” at the time of his examination, but clearly assessed the vocational impairment as “significant” and social functioning impairment as “substantial.”  The TDRL re-evaluation examination was performed on 16 March 2004 (20 months after TDRL placement and 5 months prior to TDRL removal) whereby the CI reported “sleeping well” as well as having “increased energy with goal directed activities”.  He additionally reported attending college with a (self-reported) GPA of 3.8.  He denied current symptoms of anxiety, compulsiveness, or psychosis.  He self-discontinued all psychotropic medications as of September 2002; 2 months after TDRL placement.  His MSE revealed a mood described as “pretty good.”  His thought process remained goal directed and thought content was without delusions, paranoia, and or auditory/visual hallucinations.  He denied ideations of either suicide or homicide.  The corresponding IPEB of 02 August 2004 permanently separated the CI at 10% impairment citing no recent use of psychotropic medications or supportive psychotherapy. 
The Board directed attention to its rating recommendation based on the above evidence.  Disability associated with any psychiatric condition, regardless of the diagnosis or multiple diagnoses, is subsumed under a single rating using the same criteria IAW VASRD §4.130 general rating formula for MH conditions.  Both the PEB and VA applied the clinically appropriate code 9432 (bipolar disorder) and arrived at different ratings (30% and 50% at TDRL placement and 10% and 50% upon permanent separation), respectively under VASRD §4.130.  
The Board first considered if the definition of VASRD §4.129 was met for any psychiatric condition resulting in medical separation; i.e., “a mental disorder that develops in service as a result of a highly stressful event.”  All Board members agreed that the specific and main stressors in this case evolved around family and partner relations as well as child custody, legal, and financial issues.  Therefore, the requisite §4.129 link that the MH condition occurred “as a result of a highly stressful event” was not adequately satisfied in this case.  The Board therefore will consider only the VASRD §4.130 impairment present near the time of TDRL placement and removal for a single rating recommendation.  All Board members agreed that the presented evidence did not support a rating higher than the 30% at TDRL placement noting a near normal MSE at the MEB psychiatric evaluation.  Board members then focused their attention on finding evidence for a §4.130 rating higher than the 10% permanent rating adjudicated by the PEB at TDRL removal.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that the completely normal MSE as seen at the TDRL examination (5 months prior to separation) coupled with the evidence of attending college and not requiring continued psychotropic medication did not support a positive impairment rating upon TDRL removal.  Therefore, reasonable doubt is not overcome in supporting a change from the PEB’s 10% rating decision for the bipolar condition at permanent separation.

Right Knee Arthritis.  According to the STR and MEB NARSUM, the CI initially underwent right knee ligament reconstruction in 1995.  In 1999 and 2000 he re-injured the right knee while running and described the events as “twisting” and “locked up.”  Radiographic imaging did not reveal any disruption of associated tendons and or ligaments.  Degenerative changes were present about the right knee.  Additional surgery was not recommended.  Despite aggressive physical therapy (PT), the right knee condition could not be adequately rehabilitated to meet the physical requirements of the CI’s MOS and he was referred for a MEB.  The MEB forwarded “posterior cruciate ligament (PCL) deficiency” for PEB adjudication.  At the MEB NARSUM examination, the CI reported continued right knee pain.  The PE revealed near normal flexion of the right knee; lacking 5 degrees from normal.  Stability tests of the right knee were normal excepting the posterior drawer test, “…had a good endpoint with mild suggestion of increased laxity.”  His diagnosis was listed as, “PCL deficiency adequately treated with [prior surgical] reconstruction.”  The MEB physical examination performed on 20 May 2002 (2 months prior to TDRL placement) noted crepitus and tenderness about the right knee.  No other physical parameters were documented.  At the VA C&P examination (12 March 2003), the CI reported a 2/10 daily pain about his right knee that worsens when the knee “pops out of joint,” which occurs “about once a month”.  His PE revealed tenderness and an effusion about the right knee.  His posterior drawer test was “positive” (indicative of instability in the PCL).  The right knee range of motion was full, but painful.  The TDRL knee examination was performed on 05 May 2004 (3 months prior to TDRL removal) and the CI reported an increase in right knee pain as well as “…possible increased instability” when maneuvering stairs.  Additionally, he endorsed intermittent give-way of the right knee.  His TDRL PE revealed near normal flexion range of 0-135 degrees.  There was no side-to-side laxity nor evidence of an anterior cruciate ligament (ACL) tear as indicated by a negative Lachman’s test.  “The posterior drawer test had a good endpoint.”

The Board directed attention to its rating recommendation based on the above evidence.  The PEB applied VASRD code 5010 (traumatic arthritis) and rated the right knee condition at 10% upon TDRL placement and 0% at TDRL removal citing arthritis of one major joint; whereas the VA rated 10% for knee laxity under code 5237 and a second 10% under the dual code of 5003-5260 (degenerative arthritis-leg, limitation of flexion) citing painful motion upon TDRL placement as well as at TDRL removal.  

Board members first agreed that near the time of TDRL placement, the evidence of crepitus and tenderness would indeed support the PEB’s initial 10% rating.  Members further agreed that the “mild suggestion” of laxity at the NARSUM examination would not be supported for an additional rating even at the lowest level of slight instability at 10%.  In determining a rating at permanent retirement, the board majority agreed that the most probative examination (the TDRL evaluation) revealed no abnormal physical findings that would support a positive impairment rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3, the Board majority concluded that there was insufficient cause to recommend a change in the PEB’s adjudication for the right knee condition either upon TDRL placement as well as upon permanent retirement. 

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that alcohol dependence, personality disorder, chronic musculoskeletal neck pain, and cervicogenic headaches were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  Alcohol dependence and personality disorders do not constitute physical disabilities and are not ratable or compensable IAW DoDI 1332.38 E5.1.2 and E5.1.3.9.1 as well as 1332.38 E5.1.2 and E5.1.3.9.2, respectively.  The chronic neck pain, and cervicogenic headaches were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  Both conditions were reviewed and considered by the Board.  There was no performance based evidence from the record that either of these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB’s fitness determination for the any of the above contended conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  In the matter of the bipolar disorder condition, the Board unanimously recommends no change in the PEB’s adjudication upon TDRL placement as well as at permanent retirement.  In the matter of the right knee arthritis condition, the Board, by a majority vote, recommends no change in the PEB’s adjudication upon TDRL placement as well as at permanent retirement.  The single voter for dissent did not submit a minority opinion.  In the matter of the contended alcohol dependence, personality disorder, chronic musculoskeletal neck pain, and cervicogenic headache conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board, therefore, recommends that there be no modification or re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140606, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


SAMR-RB						


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557

17 NOV 2016

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for 
AR20160017021  (PD201402910)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, I accept the Board’s recommendation and hereby deny the individual’s application. This decision is final. The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:


Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA
 


