





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX		CASE:  PD-2014-02934
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20080108


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5, Military Policeman, medically separated for “chronic neck pain,” rated 10%.  


CI CONTENTION:  “Please consider all conditions”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20071019
VA* - 10 days Post-Separation
Condition
Code
Rating
Condition
Code
Rating
Exam
Cervical Strain
5237
10%
Cervical Disc Degeneration from C4-C7
5243
10%
20080118
Right Ankle Pain
Not Unfitting
Right Ankle Sprains
5271-5010
10%
20080118
Low Back Pain
Not Unfitting
Degenerative Disease of the Lumbar Spine
5242
10%
20080118
Bilateral Patellofemoral Syndrome
Not Unfitting
Bilateral Retropatellofemoral Syndrome
5260
0%
20080118
Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 0 
RATING:  10%
RATING:  30%
*Derived from VA Rating Decision (VARD) dated 20080326 (most proximate to date of separation [DOS]).  


ANALYSIS SUMMARY:  

Cervical Strain.  The narrative summary (NARSUM) noted the CI developed neck pain (NP) while deployed in November 2005, without specific traumatic incident.  The NP was intermittent at first, but became constant in April 2007 and notes in the service treatment record indicated the CI reported NP that radiated to the left upper extremity (LUE).  Cervical spine magnetic resonance imaging (MRI) performed 13 April 2007 showed degenerative disc disease (DDD), without focal disc herniation or evidence of central spinal or neuroforaminal (bony canal through which the spinal nerves exit) stenosis.  A physical medicine (PM) evaluation on 18 April 2007 noted that the MRI showed an annular tear at C7, with a disc herniation which appeared to impinge on the nerve root.  The exam noted decreased cervical rotation and normal strength and reflexes except for mild weakness of the left triceps muscle (C7).  The PM examiner concluded that the CI likely had C7 radiculopathy despite normal UE electrodiagnostic studies.  A follow-up PM visit on 14 May 2007 noted reproduction of bilateral UE pain with cervical muscle palpation, but good strength and sensation of both UEs.  A primary care (PC) visit on 31 July 2007 noted normal LUE exam and “fleeting dysesthesia secondary to DDD, now resolved”.  A neurosurgery evaluation on 27 August 2007 noted TTP of the neck, with “mildly limited neck extension”.  Reflexes and strength of the UEs were normal and there was no evidence of nerve compression with testing (negative Spurling’s).  No surgery was recommended and a P3 profile was written.  In the 12 months before separation, seven treatment visits in record noted flare-ups of NP with muscle spasms, and four of those documented an abnormal spinal contour (decreased cervical lordosis), precipitated by normal daily activities; and, there were three episodes of quarters (for 24 hours each) documented.  Despite all treatment interventions, the CI’s NP was not sufficiently controlled to permit return to full duty.  

The DD Form 2808, Report of Medical Examination noted decreased cervical ROM without muscle spasm.  There was TTP of the cervical spine and left side pain noted.  At the MEB exam on 11 September 2007, 4 months before separation, the CI reported NP without radiation to the UEs.  Medications included anti-inflammatory and muscle relaxant medications and antidepressant medication for pain.  The MEB physical exam noted the CI was right hand dominant.  There was tenderness to palpation (TTP) of the cervical spine and muscles, without muscle spasm.  Exam of the UEs was normal, except for decreased left grip strength, and there was no evidence of cervical nerve compression with testing.  Physical therapy (PT) ROM for the MEB 10 August 2007 (with all measurements repeated three times) was flexion of 30 degrees, and combined ROM of 305 degrees (normal 340).

At the VA Compensation and Pension (C&P) exam on 18 January 2008, less than a month after separation, the CI reported decreased ROM and constant NP, aggravated by motion and picking things up with his left hand.  The exam noted a normal gait.  There was TTP of the cervical spine, without muscle spasm.  Cervical ROM was flexion 35 degrees, and combined ROM of 210 degrees, and strength was normal bilaterally.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the neck condition 10%, coded 5237 (cervical strain).  The VA rated the neck condition 10%, coded 5243 (intervertebral disc syndrome).  The Board agreed that the evidence in record supports a 10% rating according to the VASRD General Rating Formula for the Spine for cervical flexion “greater than 30 degrees but not greater than 60 degrees” and reviewed to see if the next higher evaluation of 20% was supported.  The Board considered that at the MEB exam flexion was 30 degrees, which supports a 20% rating.  However, the Board noted that the majority of evaluations in record documented cervical ROM greater than 30 degrees, including the post-separation C&P exam, the most proximate exam to the date of separation.  Therefore, the Board deliberated whether the disability due to the neck condition most closely approximated the 10% or 20% rating criteria IAW VASRD §4.7 (Higher of two evaluations).  After discussion, the Board majority agreed that despite the absence of noted muscle spasm at the MEB or C&P exams, the evidence in record of frequent flare-ups with recurrent muscle spasms provoked by routine activities in the year before separation provided sufficient support the 20% rating based upon limitation of cervical flexion and frequent “muscle spasm or guarding severe enough to result in…an abnormal spinal contour.”  There was no evidence of cervical flexion of “15 degrees or less” or “favorable ankylosis” of the cervical spine to support the next higher evaluation of 30%.  The Board next reviewed to see if a higher evaluation than 20% was achieved coding with 5243 (Intervertebral disc syndrome) and rating based on incapacitating episodes, defined by the VASRD as bed rest prescribed by a physician and treatment by a physician.  There were 72 hours of quarters documented in record in the 12 months before separation.  The Board noted that “quarters” are not in all cases equivalent to bed rest, but even if conceded as equivalent in this case, the criteria for a 10% rating were not met, specified as “incapacitating episodes having a total duration of at least one week…during the past 12 months.”  Therefore, the Board determined that the evidence supports a 20% rating for the neck condition and no higher, and chose to code as 5243.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the neck condition.  

The Board also considered if there was evidence in the record to support recommending peripheral nerve impairment due to the neck condition as separately unfitting and eligible for additional disability rating.  Functional impairment tied to fitness is required to support a recommendation for addition of a peripheral nerve rating at separation.  The CI reported intermittent bilateral UE pain and N/T (primarily LUE) and was diagnosed with LUE radiculopathy by the PM specialist who noted mild LUE weakness.  Sensation and reflexes of the LUE were normal throughout the record and strength was noted as normal at most other evaluations, including a follow-up visit with the PM specialist and the neurosurgical exam.  The MEB exam noted decreased grip strength on the CI’s non-dominant LUE compared with the right.  However, this is normal, and may have been additionally decreased by reduced use due to the fact that the CI reported use of the LUE provoked neck pain.  The EMG/NCV studies were negative for radiculopathy and at the time of the MEB and C&P exams the CI reported no UE symptoms.  The pain component of a radiculopathy is subsumed under the general spine rating as specified in §4.71a and since no evidence of a motor or fixed sensory deficit associated with functional impairment exists in this case, the Board cannot support a recommendation for additional rating based on peripheral nerve impairment.

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the low back, bilateral patellofemoral syndrome, and right ankle conditions were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  

Low back condition.  Notes in the STR indicated that the CI had a history of chronic LBP which was aggravated during training in June 2006.  A chiropractic evaluation on 22 August 2006 diagnosed lumbar strain.  An evaluation in the emergency room 16 September 2006 (to obtain medications following a change of duty station) noted tenderness of the lower lumbar area and an otherwise normal exam with full ROM, normal strength, sensation, and reflexes of the LEs, and negative straight leg raise testing bilaterally.  The CI was seen by primary care 3 days later with lumbar muscle spasms.  A lumbar MRI performed 26 September 2006 was normal and the CI was referred to PT for lumbar strain.  Two chiropractic notes in April 2007 noted TTP of the lumbar spine, with a normal gait and normal LE strength.  The NARSUM noted low back pain in the review of systems and noted that lumbar spine X-rays on 21 March 2007 showed mild scoliosis and mild disc space narrowing at L5-S1.  The MEB exam did not address the low back and the MEB examiner determined the low back pain met retention standards.  

Bilateral patellofemoral syndrome.  There was a single treatment note regarding right knee pain in record dated 19 October 2006 and none for the left knee.  The CI reported right knee pain, graded 3-5/10, after running up and down hills the day before.  Exam of the right knee was normal except for TTP of the lower patella with painful motion and overuse syndrome was diagnosed.  The NARSUM noted bilateral patellofemoral syndrome in the review of systems and noted bilateral knee X-rays on 10 August 2007 were normal.  The MEB exam did not address the knees and the MEB examiner determined the bilateral patellofemoral syndrome met retention standards.  

Right ankle condition.  There were no treatment notes for the right ankle in record.  The NARSUM noted right ankle pain in the review of systems and noted right ankle X-rays were normal.  The MEB exam did not address the right ankle and the MEB examiner determined the right ankle pain met retention standards.  

The low back, bilateral patellofemoral syndrome, and right ankle conditions were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.   All were reviewed and considered by the Board.   There was no performance based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the any of the contended conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, the may have relied on AR 635-40 for rating the neck condition and the condition was adjudicated independently of that regulation by this Board.  In the matter of the neck condition, the Board unanimously recommends a disability rating of 20%, coded 5243 IAW VASRD §4.71a.  In the matters of the contended low back, bilateral patellofemoral syndrome, and right ankle conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Cervical Strain Condition
5243
20%
RATING
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140613, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


AR20160005451, 


Dear:

The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found that your disability rating should be modified but not to the degree that would justify changing your separation for disability with severance pay to a permanent retirement with disability.  I have reviewed the Board's recommendation and record of proceedings (copy enclosed) and l accept its recommendation.  This will not result in any change to your separation document or the amount of severance pay.  A copy of this decision will be filed with your Physical
Evaluation Board records.  I regret that the facts of the case did not provide you with the outcome you may have desired.

This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

A copy of this decision has also been provided to the Department of Veterans Affairs and to the counsel you listed on your application, 

Sincerely,


Enclosure








