





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	     CASE:  PD-2014-03058
BRANCH OF SERVICE:  NAVY                                                                  SEPARATION DATE:  20040903 
  

SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-1, Seaman Recruit, medically for “stress fractures in her bilateral tibial plateau (inner portion of the leg just below the knee), right ankle, and left tibial shaft (the tibia is the leg bone below the knee), with a disability rating of 10%.   


CI CONTENTION:  The applicant requests all conditions be considered.  The CI’s complete submission, is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:    

SERVICE PEB - 20040818
VARD - 20050113
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral Medial Tibial Plateau Stress Fractures
5022-5003
10%
Right Medial Tibial Plateau Stress Fracture
5299-5260
0%
20041209
Right Ankle Stress Reaction
Category II
Right Ankle Stress Reaction
5299-5271
10%

Left Tibial Shaft Stress Fracture

Left Tibial Shaft Stress Fracture 
5261
10%

Left 3rd Metatarsal Stress Reaction (MEB Condition)
Not PEB Adjudicated
Left 3rd Metatarsal Stress Fracture
5284
0%

Depression Disorder
Pre-Existing Condition
Service connection for depression denied by VARD of 20080114.
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  20%


ANALYSIS SUMMARY:  

Bilateral Tibial Plateau Stress Fractures (Subsuming Category II Conditions).  The CI commenced active duty on 25 May 2004 and was medically separated 3 months later.  According to the service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), she developed a complaint of right ankle pain within 3 weeks of entry associated with activities of basic training.  There was no discrete injury for this or any of her orthopedic complaints.  She developed a complaint of bilateral knee pain (left more than right) soon afterwards.  Imaging (X-rays followed by bone scan) diagnosed stress fractures (microscopic breaks of the cortex [hard surface] of the bone from repetitive mechanical stress) of the proximal left tibial shaft, and bilateral (findings more severe on the left) tibial plateaus (surface of tibia at the knee joint); and, stress reactions (inflammation of the cortex, often predecessor of stress fracture) of the right ankle and left third metatarsal (long bone of the foot).  No surgery was indicated, conservative treatment did not result in sufficient improvement to allow resumption of training, and the CI was referred for MEB.  The MEB forwarded “bilateral medial tibial plateau stress fractures,” “left tibial shaft stress fracture,” “right ankle stress reaction” and “left 3rd metatarsal stress reaction” to the PEB.  The outpatient STR evidence probative to functional impairment, range of motion (ROM), and other ratable findings corroborated that from the examinations which follow.

The NARSUM examination on 14 July 2004 (6 weeks prior to separation) documented right ankle pain and bilateral knee pain (“left greater than right”) rated 3/10 and rendering the CI “unable to run for greater than1/4 mile or walk or stand for a prolonged period of time,” noting that she remained on light duty.  The NARSUM physical examination recorded “intact heel, toe and tandem gait,” tenderness over the medial tibial plateaus and left tibial shaft, the absence of tenderness of the right ankle or left metatarsals, the absence of knee effusion or signs of impingement (locking), stability to stress testing of the knees and ankles, and 5/5 strength of all lower extremity muscle groups.  The knee ROM measurements were bilateral flexion to 130 degrees (normal 140, 45 for minimum 10%) and bilateral extension of 0 degrees (normal, minus 10 degrees for minimum 10%).  The right ankle ROM measurements were dorsiflexion to 20 degrees (normal) and plantar flexion to 40 degrees (normal 45).  The commander’s non-medical assessment (NMA) noted left knee, right ankle and bilateral leg pain (no mention of right knee or foot); and, did not differentiate functional limitations with regard to the separate conditions.

A VA Compensation and Pension (C&P) examination on 9 December 2004 (4 months after separation) documented that the CI was working as a cashier.  The examiner noted right ankle and “leg bone” pain exacerbated by prolonged standing; and, constant left knee pain rendering the CI “unable to run, bike, or roller blade;” but, specified that the right knee and left foot were not painful.  The physical examination recorded “a slight limp on the left” with tenderness over the medial knees, left tibia, right ankle, and left foot. There was no swelling or effusions, no joint instability (stress testing of knees in all planes), no signs of knee impingement, 5/5 strength of all lower extremity muscle groups, and “full” ROM of the ankles and left foot.  Measured ROM for the knees was flexion to 140 degrees on the right and 125 degrees on the left, and bilateral extension of minus 5 degrees (no comment regarding painful motion).  

The Board directed attention to its rating recommendation(s) based on the above evidence.  The PEB’s bilateral 10% rating was under code 5022-5003 (periostitis rated as degenerative arthritis), and was compliant with VASRD §4.71a criteria of 5003 for “2 or more major joints.”  As charted above, the VA did not provide a rating for the left tibial plateau stress fracture and conferred a 0% rating for the right one analogous to code 5260 (limitation of knee flexion), citing only failure to meet 10% criteria (normal ROM without painful motion on C&P examination).  The VA conferred a 10% rating for the left tibial (shaft) stress fracture, although did so analogously under code 5261 (limitation of knee extension) citing painful motion.  The Board noted that the correlation of tibial shaft pathology with ROM limitation of the knee was weak.  The VA provided an additional 10% rating for the right ankle under code 5271 (limitation of motion) citing “tenderness...weakness and swelling,” the latter subjectively reported without objective correlation.  The Board noted that the 10% criterion of 5271 is “moderate” ROM limitation (the C&P ROM was normal) and the rater’s cited criteria were not applicable to 5271 or any other joint code.  The VA’s 0% rating for the left foot under code 5284 (foot injuries, other) cited failure to meet the minimum 10% criterion of “moderate” disability.

The Board first deliberated the PEB’s determination that the right ankle and left tibial shaft conditions were Category II (contribute to the unfitting condition without meriting separate rating).  Related to these conditions was the left metatarsal stress reaction that was not specifically addressed in the PEB decision, but judged by members to likely have been an oversight.  Although a question could be raised that the foot condition was not technically within the Board’s scope of review (as above), since it was not specifically adjudicated by the PEB, members agreed that in fairness it should be treated akin to the Category II conditions.  The Board’s charge for Category II conditions is to assess whether any of them could be reasonably justified as separately unfitting and ratable.  Members agreed that differentiating the functional impairment of the left tibial shaft stress fracture from that of the adjacent tibial plateau stress fracture was not clinically possible, and that the attendant disability would be subsumed with the recommendation for the unfitting condition(s).  The right ankle and left foot conditions were similar with regard to trying to differentiate specific contributions to the overall disability that was reflected in the rating for the unfitting tibial plateau stress fractures.  Although separate VASRD criteria and codes could be assigned to the various areas of bone cortex injury, no such distinctions are easily assigned with regards to their fitness implications.  Members agreed that the practical question was whether the right ankle or left metatarsal stress reactions, in and of themselves, would have been expected to significantly stall basic training and prohibit retention.  Although some speculation was inherent in answering that question, members ultimately concluded that neither of the conditions would have reasonably been expected to end the CI’s military service.  The Board therefore cannot support a recommendation for separate rating of any of the Category II conditions, but their contribution to unfitness and additional disability will be considered in the recommendation with regard to the unfitting conditions.  

With regard to the unfitting bilateral tibial plateau stress fractures, the Board provides the following clarification regarding its approach to PEB consolidated ratings.  As noted above the PEB rated them as a single condition under criteria of 5003.  This approach by the PEB not uncommonly reflected its judgment that the combination of conditions was unfitting and that separate fitness adjudications were not supported. This “bundling” (combining of two or more joints) is permissible under 5003 as noted, and that approach does not necessarily compromise the VASRD §4.7 directive to choose the higher of two valid ratings.  In this case the pathology and disability was most referable to the knees.  There was no evidence for instability, locking, or frequent effusions which would achieve a rating higher than 10% for either knee; and, there was no evidence contrary to §4.71a criteria for a 5003-based bilateral rating of 10%.  The Board’s first charge was therefore directed at determining whether the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the Board considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  

With regard to the fitness implications of the tibial plateau stress fractures themselves, there was ample evidence (all of the STR clinical evidence, the NARSUM, the commanders NMA, and the post-separation C&P) that the condition was significantly more severe on the left.  Even considering that the right tibial plateau stress fracture was complicated by the associated right ankle stress reaction, members agreed that it was still quite speculative to conclude that the disability confined to the right leg would have rendered the CI incapable of continued service.  Considering these facts, corroborated by the nature of the CI’s employment shortly after separation, members agreed that it was more likely the combined effect of the bilateral condition which rendered her unfit.  Therefore, after due deliberation in consideration of the preponderance of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the bilateral tibial plateau stress fractures (with consideration of the Category II and left foot conditions as above).  
Contended Depression Disorder.  Civilian records are in evidence documenting mental health (MH) treatment for depression prior to enlistment, and the CI was still prescribed an anti-depressant (Prozac) at the time of enlistment.  No MH symptoms, diagnosis or medication were disclosed on the medical history at enlistment.  She was referred for a behavioral health evaluation with a complaint of depression during the MEB process for her orthopedic conditions.  At that time she expressed dissatisfaction with her decision to join the Navy, and a follow-up MH entry noted continued depression “because” of administrative delay in her separation.  The last MH clinical entry in the STR was “denied the need of any medication ... [no complaints] ... happy mood as she is scheduled to depart from the Navy...”  The psychiatric recommendation to the PEB (2 weeks prior to the above entry) was administrative separation for “depressive personality disorder.”  The commander’s NMA documented only physical limitations to performance without mention of any MH issues or cognitive impairment.  The CI failed to report for a scheduled VA mental disorders C&P and service-connection for depression was denied.  

The Board directed attention to its recommendation based on the above evidence.  Implicit to the PEB’s determination that the depression disorder was a pre-existing condition was the assumption that there was no permanent service aggravation.  The evidence clearly establishes that the MH condition was pre-existing and was confounded by the CI’s denial of MH issues at enlistment.  The relatively brief military exposure with no unusual stressors would not have logically altered the natural course of the MH condition, and the clinical course indicated that the CI’s depression benefitted by separation.  Members thus agreed that the presumption of permanent service aggravation was overcome by a preponderance of evidence.  Members further agreed that, even if service aggravation were conceded, there was no performance based evidence supporting the presence of an unfitting MH condition at separation; thus, the condition still would not have been subject to rating.  


BOARD FINDINGS:  In the matter of the bilateral tibial plateau stress fractures (subsuming the Category II and left foot conditions as elaborated above) and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended depression disorder, the Board unanimously recommends no change in the PEB adjudication that it existed prior to service and was not permanently aggravated by service.  There were no other conditions within the Board’s scope of review for consideration.  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140614, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record









MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 19 Aug 16

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USN
		


						  XXXXXXXXXXXXXXXXXXXX
	     				  	  Assistant General Counsel
						  (Manpower & Reserve Affairs)	







