





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-03222
BRANCH OF SERVICE:  Navy 	SEPARATION DATE:  20041209


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was a Navy Reserve E3, Construction Builder, medically separated for “right knee pain,” with a disability rating of 20%.  


CI CONTENTION:  The CI requests the Board consider all conditions.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20041129
VARD - 20071128
Condition
Code
Rating
Condition
Code
Rating
Exam
Knee Pain Secondary to ACL Insufficiency
Following ACL Reconstruction
5099-5003
20%
Instability, Status Post ACL Graft, Right Knee
5257
10%
20070919



Osteoarthritis, Right Knee
5010-5260
10%
20070919
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  20%


ANALYSIS SUMMARY:  

Knee Pain Secondary to ACL Insufficiency following ACL Reconstruction.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s right knee pain condition began on 02 November 2002 after he twisted his knee while exiting from a truck.  In December 2002, magnetic resonance imaging (MRI) suggested rupture of the anterior cruciate ligament, a joint effusion and a probable vertical tear within the posterior horn of the lateral meniscus with mild degenerative changes.  
On 11 February 2003 the CI underwent right knee arthroscopy with ACL reconstruction using a hamstring graft, partial medial and lateral meniscal debridement, and a chondroplasty with microfracture.  At surgery, grade III and IV chondral changes were present as well.  An MRI in October 2003, performed for continued right knee pain, demonstrated an ACL graft rupture with a likely tear of the lateral meniscus and degenerative joint disease.  In December 2003 he underwent arthroscopy with a lateral release of the patella.  Chondromalacia and degenerative changes were present and the ACL graft was completely missing.  The ACL was not reconstructed because of the significant arthritic changes.  Follow-up in January 2004 revealed an occasional “pop.”  The orthopedic surgeon noted the CI had an ACL deficient right knee with degenerative joint disease and no further surgical treatment was recommended.  X-rays of the right knee in July 2004 demonstrated tunnels consistent with ACL reconstruction with a femoral cross pin in place and medial joint space narrowing with osteophytes.  Following surgery further treatment did not result in improvement sufficient to allow unrestricted duty.  The MEB forwarded “right knee pain” for PEB adjudication.  

At the MEB NARSUM examination in August 2004, 4 months prior to separation, the CI reported he was unable to run due to pain and had occasionally instability with rapid direction changes.  The examiner noted, he was fitted for a knee brace, which would help with pain, but would not help with sustained physical activity.  Physical examination showed the right knee with an effusion, joint tenderness, and a positive McMurray test (to determine a meniscal tear), patellar crepitus (grinding) and a positive pivot shift, which indicated a deficient ACL.  The range of motion (ROM) was 0-140 degrees with pain on repetition.  The examiner noted the CI’s right knee had significant amount of instability and arthritis which caused pain and limitation of motion.  The CI was to continue with nonsteroidal anti-inflammatory medication and an uploader brace to decrease pain and instability.  At the MEB examination in October 2004 the CI reported on DD Form 2807-1 “my knee is full of arthritis and it slips out all the time and slips out sometimes while just walking with great pain.”  The MEB examiner noted on DD 2808 3+ crepitus, no edema, full range of motion (FROM) and a positive drawer test.

At the remote VA Compensation and Pension (C&P) examination in September 2007, performed 32 months after separation, the CI reported periods of flare-ups and the knee giving out.  There was no history of the knee locking.  He used a knee “stability brace” daily.  The examiner indicated that there was increased pain on repetition, but no additional limitation of function due to fatigue, lack of endurance, or weakness.  On the stability tests, the CI had some subluxation of the knee (no dislocation) and “some laxity on the drawer/Lachman test (1 cm anterior laxity).”  McMurray test was positive for pain on the lateral meniscus. Physical examination showed flexion to 40 degrees (normal 140) and there was no guarding of movement.  The CI had no additional edema, swelling, weakness.  X-rays revealed osteoarthritis of the right knee and an MRI demonstrated an ACL graft with near full thickness tear, tricompartmental osteoarthropathy, a medial meniscus tear, and a small to moderate effusion with a possible small intraarticular body.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the right knee condition 20%, coded 5099-5003 (Arthritis, degenerative).  The VA dual rated the right knee condition as follows:  10%, coded 5257 (Knee, other impairment-recurrent subluxation or lateral instability), and 10%, coded 5010-5260 (Arthritis, due to trauma-Leg, limitation of flexion) for a combined disability rating of 20%.  The VA cited, “slight” lateral instability and limitation of flexion to 40 degrees.  

The Board agreed that the MEB examination proximate to separation, showed there was no limitation of motion which supported a rating under the diagnostic codes for limitation of flexion or extension (5260, 5261).  However, there was evidence of painful motion with functional loss supporting a 10% rating (based on §4.59, §4.40 and §4.45).  
Moreover, there also was evidence indicating knee instability (5257) at separation.  The board members agreed, given the symptoms and signs of painful motion and instability in this case, dual coding was appropriate.  In deliberating a rating under the 5257 code, the Board majority concluded that the evidence most accurately described “slight” instability under the 5257 code supporting a 10% rating.  Examinations and tests for knee stability did not demonstrate the presence of “moderate” or “severe” ligamentous instability or laxity (5257).  Accordingly, the Board majority finds no basis for a higher rating of 20% or 30% for right knee instability and concluded there is no VASRD §4.71a route to a rating higher than the 20% adjudicated by the PEB under any applicable codes.

Considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board majority recommends a separation rating as follows:  10% for knee pain coded 5099-5003, and 10% for knee instability coded 5257, for a combined rating of 20% for the right knee condition; however, the combined rating of 20% affords no benefit to the CI, who received a 20% rating from the PEB.  Therefore, after due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the right knee condition.  


BOARD FINDINGS:  In the matter of the right knee condition and IAW VASRD §4.71a, the Board majority recommends no change in the PEB adjudication.  The single voter for dissent submitted the appended minority opinion.  There were no other conditions within the Board’s scope of review for consideration.  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140624, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record




















Minority Opinion   The issue in this case is the correct rating for the CI’s overall disability of the right knee, which in the opinion of the minority voter is 30% rather than 20%, and is based on a 20% rating for moderate instability status post a failed anterior cruciate reconstruction resulting in an ACL-deficient knee and a 10% rating for a noncompensable painful range of motion of the knee.  The Board majority did in fact identify the PEB rating of 20% was a combination of a noncompensable range of motion and instability, each rated 10%.  However, based on the record there is no disagreement about the noncompensable range of motion receiving a rating of 10%, but there is on the degree of instability, which the majority favored slight and the minority favored moderate.  The service treatment record was devoid of quantitative critical measurements related to the Lachman test, which defines the degree of severity of the instability with mild instability being 0 to 5 mm of laxity (greater than the uninvolved side); moderate instability: 6 mm to 10 mm laxity (greater than the uninvolved side); and severe: 11 to 15 mm laxity (greater than the uninvolved side) [http://www.wheelessonline.com/ortho/lachman_test].  However, the NARSUM examiner noted there was a significant (noticeably or measurable large amount [Merriam-Webster Dictionary http://www.merriam-webster.com/dictionary/significant
]) amount of instability, based on positive pivot-shift, Lachman, Losee and drawer tests, all of which are clinical tests for instability.  Furthermore, the CI was ACL-deficient and the ACL was arthroscopically confirmed to be absent in December thereby confirming a prior MRI that demonstrated a graft rupture.  Although the VA examination was remote and of limited probative value since it was approximately 32 months post-separation, the examiner did note laxity with the Lachman test measuring 1 cm (10 mm), which despite orthopedic standards and accepted medical principles that 10 mm represents moderate laxity, the VA, nevertheless, rated the instability at 10% rather than 20% IAW VASRD §4.71a code 5257.  The CI clearly had moderate instability of his ACL-deficient knee, which caused his knee to slip out regularly, even when walking.  

For all of the aforementioned reasons, there is no question that the CI’s right ACL-deficient knee was more moderately unstable than slightly unstable and was also painful on motion and should be rated 20% for the instability along with a 10% for the noncompensable painful range of motion.  Therefore, the minority voter recommends that Board recommendation be as follows:

The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
RATING
Right Knee Pain Secondary to ACL Insufficiency Condition
5099-5003
10%
Right Knee Instability Status Post ACL Graft Condition
5257
20%
COMBINED 
30%










MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 	

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 6 Jul 16

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXXXX, former USMC



						  XXXXXXXXXXXXXXXXXXXX
	     				 	 Assistant General Counsel
						 (Manpower & Reserve Affairs)					  



