





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-03290
BRANCH OF SERVICE:  AIR FORCE	BOARD DATE:  20150409
SEPARATION DATE:  20080714


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-3 (Missile & Space Systems Electronic Maintenance Helper) medically separated for bilateral knee pain and mid and low back pain (LBP).  These conditions could not be adequately rehabilitated to meet the requirements of her Air Force Specialty (AFS).  She was issued a temporary L2 profile and referred for a Medical Evaluation Board (MEB).  Bilateral knee pain, scoliosis and lower back pain were forwarded to the Physical Evaluation Board (PEB) IAW AFI 48-123.  The MEB also identified and forwarded one other condition (gastro-esophageal reflux disease [GERD]) for PEB adjudication.  The Informal PEB adjudicated the bilateral knee condition and the back conditions as unfitting, rated 10% and 10% respectively.  The remaining conditions (GERD and scoliosis) were determined to be Category II (conditions that can be unfitting but is not currently compensable or ratable).  The CI appealed to the Formal PEB but ultimately withdrew her appeal and was medically separated.


CI CONTENTION:  “Please consider all conditions.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

Service IPEB – Dated 20080421
VA - (~3 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral Knee Pain
5099-5003
10%
Bilateral Knee Pain
5024
NSC
20081003
Mid and Low Back Pain
5237
10%
Mid/Low Back Pain…
5237
NSC
20081003
GERD
Cat II
GERD
7346
NSC
20081003
Scoliosis
Cat II
Scoliosis
5237
NSC
20081003
Other x 0
Other x 10
20081003
Rating:  20%
Combined:  NSC
Derived from VA Rating Decision (VARD) dated 20090127, most proximate to Date of Separation

ANALYSIS SUMMARY:  The Board, IAW VASRD §4.7 (higher of two evaluations), must consider separate ratings for PEB bilateral joint adjudications; although, separate fitness assessments must justify each disability rating.

Bilateral Knee Pain Condition.  The CI began complaining of bilateral shin pain in April 2007 without mention of a traumatic injury.  She was evaluated several times in the primary care clinic along with two visits to the emergency room for bilateral leg pain/swelling.  In June 2007, she had normal plain film X-rays of both her tibias and fibulas.  Treatment with physical therapy (PT) continued and a note dated 15 August 2007 contained the following statement, “Pt states that her L leg isn’t bothering her at all pt states that she has pain in her R knee @7/10 and pain in R ankle @4/10 and has popping.”  The leg pain condition was identified as causing a temporary training restriction and the commander’s statement did not mention any specific condition as causing duty restriction.  The narrative summary (NARSUM) prepared 10 months prior to separation noted that she had bilateral knee pain for several months and had completed PT with some improvement, and continued to have “popping” in the left knee.  The pertinent physical exam findings are noted below.  At the VA Compensation and Pension (C&P) exam performed approximately 3 months after separation, the CI reported she continued to have swelling when she went out in the heat.  She also reported a popping sound when she walked and stated that she had pain behind her knees with the left knee worse than the right.  She was not taking any medications.

The goniometric range-of-motion (ROM) evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

Knee ROM (Degrees)

PT ~12 Mo. Pre-Sep

NARSUM ~10 Mo. Pre-Sep

VA C&P ~3 Mo. Post-Sep

Left
Right
Left
Right
Left
Right
Flexion (140 Normal)
130
130
-
135
135
Extension (0 Normal)
-
-
-
0
0
Comment


Normal gait; No painful motion, crepitus or instability; No tenderness to palpation
No instability, painful motion, crepitus or Deluca criteria
§4.71a Rating
0%
0%
0% (PEB 10%)
0% (VA NSC)
0% (VA NSC)

The Board directed attention to its rating recommendation based on the above evidence.  The PEB applied the analogous VASRD code of 5099-5003 (degenerative arthritis) and rated both knees together at 10%.  The VA applied code 5024 (tenosynovitis) and did not grant service-connection to the bilateral knee condition citing “…the only diagnosis was pain.  Pain in and of itself is not considered a disability for VA purposes.”  As noted above, there are no unilateral distinctions with regards to clinical features or fitness considerations.  It is speculative to conclude that the disability confined to a single knee would have rendered the CI incapable of performing her AFS; and, it is also reasonable to surmise that it was the combined pain of both knees which rendered her unfit.  Furthermore, the data does not support a bilateral diagnosis under a single 5003 based rating for “2 or more major joints” (as also applied by the VA).  Although there is VASRD §4.71a latitude for a bilateral rating, members agreed that there were insufficient grounds for recommending separate right and left knee disability ratings in this case.  Additionally, there were no episodes of incapacitation that would allow for application of a 20% rating under code 5003.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the bilateral knee condition.

Mid and Low Back Pain Condition.  The CI began complaining of back pain in April 2007 without mention of a traumatic injury.  She was evaluated several times in the primary care clinic along with two visits to the emergency room for her back.  In May 2007, she had plain film X-rays of her back that revealed “mild” scoliosis.  She was treated with PT and medications including NSAIDS and muscle relaxers.  She continued to experience back pain and a repeat plain film X-ray of her back revealed a 40 degree scoliosis.  A magnetic resonance imaging (MRI) study in February 2008 demonstrated suspected bilateral pars defects of L5 without spondylolisthesis (slipping of one vertebral body relative to another), a past stress reaction in the right L5 pars, and a thoracic scoliosis.  The back pain was identified as causing a temporary training restriction and the commander’s statement did not mention any specific condition as causing duty restriction.  The NARSUM noted she began to experience middle back pain during basic training.  She experienced pain sitting, standing and lying supine and was unable to tolerate continued training.  Her pain was slightly relieved with medications.  At the C&P exam, the CI was unable to recall the month of onset and unable to recall that she had an injury to her low back.  She stated she was told that she had muscle spasms around her spine and that there was a question of a small fracture in the spine.  She reported chronic back pain and difficulty with sleeping.

The goniometric ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

Thoracolumbar ROM (Degrees)
PT ~9 Mos. Pre-Sep
VA C&P ~3 Mo. Post-Sep
Flexion (90 Normal)
90
90
Combined (240)
-
240
Comment
Lumbar ROM: Flexion 40-60 (normal)
No painful motion or Deluca criteria; Normal strength, reflexes & sensation; Neg. straight leg raise bilaterally
§4.71a Rating
0% (PEB 10%)
0% (VA NSC)

The Board directed attention to its rating recommendation based on the above evidence.  The PEB applied VASRD code 5237 (lumbosacral or cervical strain) and rated it 10%.  The VA also applied code 5237 and did not grant service-connection.  The Board deliberated on the presence of the scoliosis and its impact on the CI’s back pain.  The radiographic data present for review is equivocal in that one plain film X-ray revealed a 40 degree scoliosis (which is more than “mild”) while another demonstrated a “mild” scoliosis.  The MRI data also revealed a potential source of the CI’s back pain; the suspected bilateral pars defects of the L5 vertebrae.  No matter the cause of the CI’s back pain, the General Rating Formula for Diseases and Injuries of the Spine is used to assign disability ratings based on ROM measurements or other objective physical exam findings.  The Board granted the most probative value on the C&P exam for basing its rating recommendation.  That exam was most proximate to separation and was the most comprehensive exam present for review.  That exam documented normal thoracolumbar ROM measurements without painful motion.  Additionally, there was no muscle spasm noted that could cause the degree of scoliosis likely present; therefore, not meeting the 20% rating criteria.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), Board members agreed that there was insufficient cause to recommend a change in the PEB adjudication for the mid and low back condition.
Contended Conditions:  The Board’s main charge is to assess the fairness of the PEB’s determination that the contended GERD and scoliosis conditions were not unfitting.  The Board’s threshold for countering fitness determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The GERD and scoliosis conditions were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  All entries were reviewed by and considered by the Board.  There was no performance based evidence from the record that either of these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the GERD or scoliosis contended conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the bilateral knee condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the mid and low back condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended GERD and scoliosis conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140701, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record










SAF/MRB
1500 West Perimeter Road, Suite 3700
Joint Base Andrews, MD  20762

Dear XXXXXXXXXX:

Reference your application submitted under the provisions of DoDI 6040.44 (Section 1554, 10 USC), PDBR Case Number PD-2014-03290.

	After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was appropriate.  Accordingly, the Board recommended no re-characterization or modification of your separation.

	I have carefully reviewed the evidence of record and the recommendation of the Board.  I concur with that finding and their conclusion that re-characterization of your separation is not warranted.  Accordingly, I accept their recommendation that your application be denied.

Sincerely,







Attachment:
Record of Proceedings


