





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-03298
BRANCH OF SERVICE:  Army	BOARD DATE:  20150416
SEPARATION DATE:  20070809


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Petroleum Supply Specialist) medically separated for somatoform disorder.  The disorder could not be adequately rehabilitated to meet the physical requirements of her Military Occupational Specialty.  She was issued a permanent S3 profile and referred for a Medical Evaluation Board (MEB).  The “undifferentiated somatoform disorder” was forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  No other condition was submitted by the MEB.  The Informal PEB adjudicated her disorder as unfitting, rated 10%, with likely application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The CI made no appeals and was medically separated.


CI CONTENTION:  “PTSD – this was caused by an event [in] February 2006 (sexual assault).  I have/am having nightmares from this event.  I have trouble sleeping due to the event re-playing in my mind.  This event has changed my life completely.  I won’t work at night due to the fact I am afraid to walk alone in the dark to my vehicle.  I am afraid to leave my daughter [be] cause I fear someone will harm her.  I am in a constant state of fear.”  Her complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

IPEB – Dated 20010914
VA* - (~1 Mos. Pre-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Undifferentiated Somatoform Disorder…
9423
10%
Undifferentiated Somatoform Disorder 
9423
0%
20070807



Posttraumatic Stress Disorder…
9411
NSC
20070807
Other x 0 (Not In Scope)
Other x 4
RATING:  10%
RATING:  60%
*Derived from VA Rating Decision (VARD) dated 20071207 (most proximate to date of separation [DOS]).

ANALYSIS SUMMARY:

Somatoform Disorder.  The narrative summary (NARSUM) documented that the CI was sexually assaulted in February 2006.  She initially presented to mental health (MH) on 24 February 2006, one week after the assault, and was diagnosed with an adjustment disorder.  The CI reported since the assault, she had difficulty with sleep, anxiety and some depressive symptoms.  She also had headaches, and felt fearful.  The CI, as a result of the assault, underwent a fitness for duty mental evaluation that included psychological testing (not among the record in evidence).  On the next day on 31 March 2006, the psychologist that performed the command-directed fitness for duty examination, assessed acute posttraumatic stress disorder (PTSD) and anxiety disorder NOS; however, symptoms were not elaborated.  The CI was evaluated in the emergency room (ER) on 12 May 2006 for episode of syncope.  No cardiac, metabolic, or infectious cause was identified; she was released with recommendation to follow-up the next day with primary care.  On 7 June 2006, cardiology consultation recorded the CI had reported that on the morning of the syncopal event on 12 May 2006, she experienced shortness of breath (SOB) during a three mile run.  She began wheezing and was accompanied to the clinic for evaluation.  When she arrived at the clinic, she fainted and had abnormal movements (jerking and shaking).  She recalled waking up to a sternal rub and then passed out again.  The CI was then transported to the ER as noted above.  Since her discharge from the ER, the CI was seen at the clinic for atypical chest pain, and has had episodes of lightheadedness and blurred vision, both unrelated to exertion.  She had no additional episodes of syncope.  The CI has not participated in PT since the first syncopal event; however, she was required to do some skipping during the holter monitoring and became dizzy and had to stop.  The holter monitor was normal.  Focused examination of the cardiovascular system was normal, and the echocardiogram was normal.  The CI underwent pulmonary function testing and consultation with pulmonology; lung function was normal, but a diagnosis of vocal cord disorder was assessed and she was referred to speech pathology, and biofeedback neurology.  She was evaluated by ENT and no evidence of vocal cord dysfunction was present during the examination.  At the neurology consult dated 14 August 2006, the CI reported that during the sexual assault she was struck on the hit once with an object and developed headaches.  She did not lose consciousness.  Her headaches were recurrent and had characteristic sharp or stabbing pain with intensity of 5-6/10.  She reported the syncopal events (two on the same day as recorded above) and denied tongue-biting or incontinence during the episodes.  Physical examination was normal and the CT of the head was normal.  The neurologist assessed post-concussion syndrome, opined that the headaches were of post-traumatic origin (head struck with object during the assault), and documented the syncopal events were convulsive syncope and not epileptic seizures. The neurologist noted that no further work-up was indicated and a seizure profile was not recommended.

At the psychiatry NARSUM dated 14 February 2007, the CI reported several stressful events over the past 2 years.  She deployed to Iraq in 2003 and during her year deployment she was exposed to frequent mortar attacks which she noted she had handled “okay.”  She indicated that her Superior had been a good leader and made her feel safe and confident.  The CI returned to the States, married, and her husband deployed for a second time to Iraq in January 2005.  She and husband were happy and things were going well, and although he was deployed at the time, they emailed each other daily.  The CI deployed for a second tour to Iraq in October 2005 and noted that this deployment was more stressful primarily because the chain of command “brought unnecessary stress onto the Soldiers.”  She noted that her unit did not get mortared as much as during the first tour and they had no breeches of their perimeter.  The CI returned home on leave in January 2006; her husband had come home in December 2005, but had left home to attend camp on 14 February 2005, 4 days prior to the sexual assault.  After the assault, the marriage fell apart and the couple’s divorce was finalized 5 months later in July 2006.  He volunteered to return to Iraq and was deployed in July 2006.  She has since entered into a new relationship.  The CI reported that for several months after the assault she had nightmares about the assault which resolved around August 2006.  She has had infrequent spontaneous thoughts of the assault, and has avoided returning to the mall where the assault occurred.  The CI reported she gets about 7 hours of sleep unless she has a headache, and she denied symptoms of depression and anxiety.  The mental status examination (MSE) was unremarkable.  The psychiatrist diagnosed undifferentiated somatoform disorder, manifested by “unexplained symptoms of SOB and syncopal events that cannot be fully explained by a known general medical condition or the direct effects of a substance.”  The examiner noted that the CI’s condition had not required medication, hospitalization or supervision at work, and she had adequate social adjustment; however, she did not meet retention criteria.  A Global Assessment of Functioning score of 68 (mild) was recorded.  The psychiatrist documented the CI had participated in a couple of talk therapy sessions; her last contact was in June 2006. The CI was non-attendant to two of the scheduled MH VA examinations.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB and VA chose the same coding option, 9423 (undiff. somatoform disorder), but assigned different ratings.  The PEB rated the condition at 10%, and the VA assigned a 0% rating for the somatoform disorder and denied the CI’s PTSD claim, due to failure to attend the scheduled evaluations to determine a rating based on examination.  The PEB stated, “Soldier had marital and relational problems in pre-deployment period and developed dyspnea, headaches, syncope, abdominal pain and arthralgias”; this statement suggests a non-traumatic origin of the condition.  The Board, IAW DoDI 6040.44 and DoD guidance (which applies current VASRD §4.129 to all Board cases as appropriate), must consider if the definition of §4.129 is met for any psychiatric condition resulting in medical separation; i.e., “a mental disorder that develops in service as a result of a highly stressful event.”  If the Board judges that application of §4.129 is appropriate, it will recommend a minimum 50% rating for a retroactive 6-month period on the Temporary Disability Retired List (TDRL).  The Board must then determine the most appropriate fit with VASRD §4.130 criteria at 6 months for its permanent rating recommendation, based on the facts in evidence which are most probative for that interval.

The initial behavioral health visit, a week after the assault, recorded the CI sought help in response to the assault and noted that the assault occurred while on mid-tour leave from Iraq.  At this visit the CI reported headaches, sleep disturbance, loss of pleasure, low self-esteem, fearfulness, sadness, and anxiety.  She was diagnosed with an adjustment disorder.  The CI sought help in the ER approximately 6 weeks after the alleged assault.  At the time she reported she had headaches daily with periodic photophobia and nausea and vomiting.  She later experienced syncopal events, SOB, and was diagnosed with post-concussion syndrome.  No cause was found for the myriad of symptoms that led to the diagnosis of undifferentiated somatoform disorder. The Board opined that the record sufficiently documented that the CI’s mental disturbance began after the assault.  After prolonged deliberation, Board members concluded the preponderance of evidence supported the application of VASRD §4.129.  The Board in compliance with  the provisions of VASRD §4.129 ( mental disorders due to traumatic stress) must assign a disability rating of not less than 50% for an initial period of six months following separation, with subsequent fitness and  ratings based on the applicable evidence.  The Board considered if there was evidence for a §4.130 rating higher than 50% at the time of TDRL placement.  The higher 70% rating criteria requires evidence of “Occupational and social impairment, with deficiencies in most areas, such as work, school, family relations, judgment, thinking, or mood.”  The Board noted the absence of psychiatric hospitalizations, no recorded visit to the ER for MH issues in the year prior to separation, and no evidence of impairment in judgment or thinking.  Her MSE at the NARSUM was normal and presented no evidence of impairment in thinking or judgment.  The Board considered the record in evidence did not support a higher than 50% rating for TDRL placement.  The Board concluded there was insufficient reasonable doubt (IAW VASRD §4.3) for recommending a 70% TDRL placement rating.  The Board next determined the most appropriate fit with VASRD §4.130 criteria at the removal of TDRL for its permanent rating recommendation.  The Board deliberated the evidence for the 30% versus 10% disability rating.  The 30% disability rating requires evidence of “Occupational and social impairment with occasional decrease in work efficiency or intermittent periods of inability to perform occupational tasks.”  The Board had no evidence beyond the NARSUM to consider at the constructive TDRL removal.  That examination noted minimal MH symptoms, and no active treatment.  The examiner noted that there was mild social and vocational impairment and moderate impairment for further military duty.  Board members agreed there was insufficient evidence to support the 30% rating criteria. The 10% disability rating for “Occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress” was supported, and therefore, all Board members agreed that the preponderance of evidence best reflected the 10% level of disability.  After due deliberation, and in consideration of all the evidence and VASRD §4.3 (reasonable doubt), the Board recommends a 10% permanent disability rating for the condition of undifferentiated somatoform disorder.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the undifferentiated somatoform disorder condition, the Board unanimously recommends an initial TDRL rating of 50% in retroactive compliance with VASRD §4.129 as DOD directed; and a 10% permanent rating IAW VASRD §4.130.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified to reflect that the applicant was placed on the TDRL at 50% for a period of 6 months IAW §4.129, and then permanently separated with severance pay by reason of physical disability with a final 10% rating as indicated below:

UNFITTING CONDITION
VASRD CODE
TDRL RATING
PERMANENT
RATING
Undifferentiated Somatoform Disorder
9423
50%
10%

COMBINED
50%
10%



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140708, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











SAMR-RB							
MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(TAPD-ZB / XXXXX), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXX, AR20150018861 (PD201403298)

1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to  constructively place the individual on the Temporary Disability Retired List (TDRL) at 
50% disability for six months effective the date of the individual’s original medical separation for disability with severance pay and then following this six month period no recharacterization of the individual’s separation or modification of the permanent disability rating of 10%.

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum as follows:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was separated with a permanent combined rating of 50% effective the day following the six month TDRL period with no recharacterization of the individual’s separation.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will provide 50% retired pay for the constructive temporary disability retired six month period effective the date of the individual’s original medical separation and adjusting severance pay as necessary to account for the additional TDRL time in service.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:
	
Enclosures

CF: 
(  ) DoD PDBR
(  ) DVA


