





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-03347
BRANCH OF SERVICE:  Army	BOARD DATE:  20150708
DATE OF PLACEMENT ONTO TDRL:  20060331
DATE OF REMOVAL FROM TDRL:  20071101


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Signal Support Systems Specialist) medically separated for asthma.  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was issued a permanent P3 profile and referred for a Medical Evaluation Board (MEB).  The “asthma” was forwarded to the Physical Evaluation Board (PEB) as not meeting retention standards IAW AR 40-501.  The MEB also identified and forwarded “gastroesophageal reflux disease” (GERD) as meeting retention standards.  The Informal PEB adjudicated “asthma” as unfitting, rated 30%, citing rating criteria of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The PEB determined the CI’s asthma condition was not stable and placed him on the Temporary Disability Retired List (TDRL).  The PEB made no finding on the referred GERD condition.  Approximately 18 months later, the IPEB adjudicated the asthma unfitting, rated 10% citing rating criteria of the VASRD.  The CI made no appeals and was medically separated.  


CI CONTENTION:  “Please consider all conditions”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 




RATING COMPARISON:  

Final PEB – 20070924
VA Rating Decision1 - 20070512
TDRL Placement – 20060331
Code
Rating
Condition
Code
Rating
Proximate
Condition

TDRL
Placement
TDRL Removal


TDRL2
Placement
TDRL3 Removal
Asthma
6602
30%
10%
Asthma
6602
10%
10%
GERD
Medically Acceptable
GERD
7399-7319
10%
10%
Other x 0 (Not in Scope)
Other x 10
RATING:  30% → 10%
RATING:  40%
1. Most proximate to TDRL Placement  
2. Rating derived from C&P exam dated 20070301, ~11 mos. post-TDRL placement 
3. Rating derived from treatment records: 20070724 and 20080108


ANALYSIS SUMMARY:  

Asthma.  The CI was seen for an upper respiratory infection on 19 June 2002 and reported shortness of breath with running.  Based on pulmonary function tests (PFTs) accomplished 18 July 2002, he was diagnosed with asthma and placed on daily anti-inflammatory medications.  Lifestyle modifications were recommended including smoking cessation, which the CI declined.  There were minimal visits for asthma the next few years.  A pulmonary note dated 1 December 2005 documented “smoking is the greatest threat to continued poor control of symptoms” and that the CI continued to smoke.  Despite aggressive therapy, the CI remained unable to participate in physical fitness training and an MEB was recommended at the pulmonary evaluation on 12 January 2006.  The narrative summary (NARSUM) was the same day.  It noted that the CI used a rescue inhaler about four times a week and was prescribed a daily anti-inflammatory agent.  The PFTs from August 2005 (below) were consistent with asthma as well.  On examination, the CI’s lungs were clear.  One week after the NARSUM, the MEB examiner noted that the CI had scattered wheezes on examination.  The CI was informed that control of his asthma would be difficult until he did stop smoking.  The CI was placed on TDRL effective 31 March 2006.  At the VA Compensation and Pension (C&P) examination performed on 1 March 2007, 11 months after TDRL placement and 8 months prior to TDRL removal, the CI reported that his symptoms were controlled by an inhaled bronchodilator used as needed.  PFTs had been done the week before (below).  The CI was seen for bronchitis on 17 July 2007 and noted to still smoke.  He had wheezes on examination and was given an antibiotic.  The TDRL removal examination was a week later.  The CI reported no significant change in his asthma since placement onto TDRL.  He was using an inhaled bronchodilator about three times a week.  He woke at night occasionally from the asthma and reported that his symptoms were worse in heat and in the afternoon.  On examination, wheezes were present.  The PFTs were normal on medications (below).  Despite this, his history was thought to be consistent with moderate asthma and a daily anti-inflammatory agent was prescribed.  Review of the records does not show that the CI took this medication; they indicate that he only used the inhaled broncho-dilator.  The Board reviewed the PFTs below in its adjudication.  

Pulmonary Exam
MEB ~7 Mo. Pre-TDRL Entry
VA C&P ~8 Mo. Pre-TDRL Exit 
PEB ~3 Mo. Pre-TDRL Exit
FEV1 (% Predicted)
67
89
88
FEV1/FVC
75
100
101
Meds
Daily
Inhaler prn
Inhaler prn
§4.97 Rating
30%
10%
10%

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB rated the asthma condition at 30% for TDRL placement and 10% for TDRL removal, coded 6602 (asthma).  The VA rated the asthma condition at 10%, also coded 6602, at TDRL placement and upheld this adjudication on later review.  The Board considered the rating for TDRL placement.  Both the PFTs and use of an inhaled anti-inflammatory agent support a 30% rating at TDRL placement.  The criteria for a higher rating were not met.  The Board then considered the permanent rating for TDRL removal.  The use of an intermittent bronchodilator supports a 10% rating.  The CI was prescribed a daily anti-inflammatory agent, but there is no evidence that the CI actually began it.  The limited evidence available after the TDRL removal examination only documented the use of the bronchodilator.  The Board also noted that the CI continued to smoke despite being advised to quit on multiple occasions.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the asthma condition at TDRL placement or removal.  


Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that gastro-esophageal reflux disease (GERD) was not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The GERD was not profiled, implicated in the commander’s statement, or judged to fail retention standards.  It was reviewed and considered by the Board.  There was no performance based evidence from the record that it significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the contended GERD condition and so no additional disability rating is recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the asthma condition and IAW VASRD §4.100, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended GERD conditions, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140606, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record






SAMR-RB	0 6 JUL 2018

MEMORANDUM  FOR Commander, US Army Physical Disability Agency (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA   22202-3557


SUBJECT:   Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXX, AR20160003186  (PD201403347)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, I accept the Board's recommendation  and hereby deny the individual's application.
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application  have been notified of this decision by mail.

BY ORDER OF THE SECRETARY OF THE ARMY:










