





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-03733
BRANCH OF SERVICE:  NAVY 	 SEPARATION DATE:  20030801


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty, E4, Gas Turbine Systems Technician/Electrician, medically separated for “right knee anterior cruciate ligament insufficiency,” with a disability rating of 10%.  


CI CONTENTION:  The CI, through his attorney, submitted a lengthy brief with multiple attachments.  To briefly summarize, the CI asserts he should be rated at least 40% for his right knee condition and be placed on permanent disability retirement.  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20030602
VARD - 20030715
Condition
Code
Rating
Condition
Code
Rating
Exam
Right Knee Anterior Cruciate Ligament Insufficiency (ACL)
5257
10%
Right Knee Anterior Cruciate Ligament Insufficiency with Medial Meniscal Tear
5257
20%
20030701
Right Knee Medial Meniscal Tear
Category II




COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  30%


ANALYSIS SUMMARY:  

Right Knee ACL Insufficiency.  An early note in the service treatment record dated 24 October 2000 indicated the CI twisted his right knee while playing basketball and was treated with Motrin (ibuprofen, a nonsteroidal anti-inflammatory drug).  On 1 May 2001 the CI complained of right knee pain for 4 days with associated swelling, popping, clicking, and weakness.  On examination there was an effusion.  Treatment consisted of an ace wrap, ice, and Motrin.  X-rays of both knees on 14 August 2002 revealed no significant radiographic abnormality.  Right knee pain persisted through August 2002, and the CI was referred to an orthopedic surgeon.  Examination on 30 September 2002 for right knee pain with symptoms of cracking and popping revealed a positive Lachman’s test and a positive anterior drawer test (tests for laxity).  A tear of the ACL was considered as the etiology of the CI’s knee pain.  An MRI [magnetic resonance imaging] on 6 October 2002 demonstrated a complete ACL tear, a possible interstitial tear, but not a full-thickness tear, of the posterior cruciate ligament, and bilateral (medial and lateral) posterior horn meniscal tears.  On 16 October 2002, the CI reported daily sharp pain of 9/10  with movement and a sensation of instability.  A note in March 2003 indicated surgery was cancelled due to deployment of the orthopedic surgeon.  On examination flexion of the right knee was 0-150 degrees with lateral and medial stability intact, a positive Lachman’s test, a positive pivot shift test (to determine ACL injury or laxity), a negative dial test (to diagnose posterolateral instability), tenderness to pressure at the joint line, and 1+ valgus at 30 degrees (a test for ligament damage), and a negative posterior drawer test.  While the CI needed an ACL reconstruction and a transplant for the meniscal tears, the options of a PEB or extended limited duty (LIMDU) were discussed since the surgeon was deployed.  By 15 April 2003 the CI expressed a desire for a Medical Evaluation Board (MEB).  On examination the right knee range of motion (ROM) was 0-135 degrees with positive tests for instability and patellar grind, medial joint line tenderness and pain medially with McMurray’s test (to determine a meniscal tear) with varus and valgus stability at 0-30 degrees, a negative posterior drawer test and a mild “J” sign (lateral patellar deviation during terminal knee extension). 

The CI was placed on LIMDU on 7 November 2002 for the right ACL deficiency and medial meniscus deficiency.  His limitations included no sea duty, no shipboard duty and no sports, but he could bike and swim.  The MEB narrative summary dated 15 April 2003 noted the CI continued to complain of right knee pain and instability; however, he was no longer taking any prescribed medication, but did take over-the-counter anti-inflammatory medication and used an ACL brace.  X-rays were consistent with a medial meniscal tear as well as ACL insufficiency.  An MEB was a reasonable option for the CI, who did not wish to wait around for his surgery.  He was informed that meniscal transplantation was a very specialized procedure and he might not be able to have it performed through the VA healthcare system.  The CI stated he understood and wished to proceed with the PEB.  At the MEB examination (recorded on DD Forms 2807 and 2808) dated April 2003, 4 months prior to separation, the CI reported torn ligaments in the right knee and that he “was supposed to receive surgery for my right knee.”   The MEB physical examiner noted “PEB for right ACL tear/MMT (medial meniscus tear).”  The non-medical assessment dated 29 April 2003 indicated he was capable of performing his assigned duties as a mail clerk, but his medical condition prevented him from performing his duties as a shipboard gas turbine systems technician/electrician.  His limitations included no running, stair climbing, heavy lifting, kneeling, or standing for a prolonged period, and that he should also not participate in the physical fitness program.  

At the VA Compensation and Pension (C&P) examination dated 1 July 2003, performed 1 month before separation, the CI reported looseness of his leg along with slipping of the knee out of place, buckling and grinding.  As a result he had not been able to exercise and he had pain when standing on the right knee for greater than an hour.  On examination his gait was normal and he did not use any assistive devices.  The general appearance of the knees was within normal limits and the ROM of each knee was 140 degrees flexion and 0 degrees extension.  There was no pain, fatigue, weakness, lack of endurance, or incoordination limiting the ROM of either joint and there was no ankylosis.  The anterior drawer test of the right knee was positive with 8mm anterior displacement and there was a moderate degree of lateral instability.  Additionally there was evidence of a locking pain, crepitus and moderate to recurrent subluxation of the right knee.  The neurological evaluation was unremarkable.
The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating using code 5257 (knee impairment) for the Category I (unfitting conditions) right knee ACL insufficiency condition and determined the Category II (conditions that contribute to the unfitting condition) right knee medial meniscal tear condition was related to the Category I diagnosis.  The VA assigned a 20% rating using code 5257 for the right knee ACL insufficiency with a medial meniscal tear.  The Board noted that the CI had significant laxity and lateral instability of the right knee thereby raising options of rating as a moderate condition with a 20% rating or a severe condition at a 30% rating.  The 30% rating was supported by the CI reports of looseness of the leg, slipping out of place and grinding of the knee. However, the normal gait coupled with MRI evidence of a complete tear of the ACL with positive Lachman’s, anterior drawer, and pivot tests favored a moderate condition.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the Category I right knee ACL insufficiency condition.     

Contended PEB Condition- Category II Medial Meniscus Tear.  The Board’s main charge is to assess the fairness of the PEB’s determination that the medial meniscus tear condition was not independently unfitting.  The medial meniscus tear was explicitly listed in the LIMDU document and was implied in the non-medical assessment by use of the phrase that the CI “should not be authorized another period of limited duty” and his limitations of no running, stair climbing, heavy lifting, kneeling, and standing for prolonged periods are related to not only the ACL disruption, but also the meniscal tears.  The details (see above) related to the medial meniscus tears were reviewed by the Board members.  There was performance-based evidence from the record that the medial meniscus tear condition significantly interfered with satisfactory duty performance.  The Category II medial meniscus tear condition is related to the Category I condition in that both conditions represent damaged structures within the knee joint.  However, Board members noted that the meniscal tears (although only the right medial meniscal tear was mentioned as a Category II condition), also represented an independent unfitting condition.  Furthermore, because a meniscal transplant was recommended, the condition was considered to be significant.  Board members discussed whether the meniscal tears were independently unfitting and determined they were.  As a result of the tears causing locking and pain, a 20% rating using code 5258 (dislocated semilunar cartilage) was discussed as a reasonable rating; however, while there were tears, there was no evidence of a meniscal dislocation; and, although there were episodes of “locking,” pain, and effusion into the joint, the record did not support the notion of frequent involvement, especially for the effusion.  Code 5259 (cartilage, semilunar, removal of, symptomatic) was also discussed. However, although the meniscal tears were symptomatic, surgery had not been performed; therefore the full 5259 requirements were not met for its use, albeit an analogous code 5299-5259 could overcome the “removal of” criterion.  Nevertheless, the use of codes 5258, 5259, or 5299-5259 along with code 5257 would evoke pyramiding IAW VASRD §4.14, which states “the evaluation of the same disability under various diagnoses is to be avoided,” since when taken as a whole, the CI’s condition is one of limited functionality where both conditions contribute to the overall knee dysfunction.  The Board members additionally noted that the CI had a non-compensable ROM of the right knee; however, objective evidence of painful motion was in evidence IAW VASRD §4.59 and was manifested by crepitus and pain with McMurray’s testing.  Furthermore, it is permitted to combine code 5257 with code 5099-5003 IAW a VA Counsel General opinion dated 1 July 1997.  Therefore, since the meniscal tears did evoke painful motion, use of code 5099-5003 is fully supported and potential or actual pyramiding is overcome.  

After due deliberation, the Board agreed that the preponderance of the evidence with regard to the functional impairment of meniscal tears condition favors its recommendation as an additionally unfitting condition for disability rating. It is appropriately coded 5099-5003 and meets the VASRD §4.71a criteria for a 10% rating. 


BOARD FINDINGS:  In the matter of the right knee ACL insufficiency condition, the Board majority recommends a disability rating of 20%, coded 5257 IAW VASRD §4.71a.  In the matter of the right knee meniscal tears condition, the Board majority recommends a disability rating of 10%, coded 5099-5003 IAW VASRD §4.71a. The single voter for dissent recommended modification and did not elect to submit a minority opinion.  There were no other conditions within the Board’s scope of review for consideration.

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Right Knee ACL Insufficiency
5257
20%
Right Knee Meniscal Tears
5099-5003
10%
RATING
30%



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140808, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record






MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
	         DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          
          

Ref:  (a) DoDI 6040.44
	(b) PDBR ltr dtd 21 Jun 16 ICO XXXXXXXXXXXXXXXXXXXX 
	(c) PDBR ltr dtd 03 May 16 ICO XXXXXXXXXXXXXXXXXXXX
	(d) PDBR ltr dtd 24 Jun 16 ICO XXXXXXXXXXXXXXXXXXXX
	(e) PDBR ltr dtd 29 Apr 16 ICO XXXXXXXXXXXXXXXXXXXX
	(f) PDBR ltr dtd 17 Jun 16 ICO XXXXXXXXXXXXXXXXXXXX
	(g) PDBR ltr dtd 15 Jun 16 ICO XXXXXXXXXXXXXXXXXXXX
	(h) PDBR ltr dtd 13 Jun 16 ICO XXXXXXXXXXXXXXXXXXXX
	(i) PDBR ltr dtd 29 Apr 16 ICO XXXXXXXXXXXXXXXXXXXX
	(j) PDBR ltr dtd 13 Apr 16 ICO XXXXXXXXXXXXXXXXXXXX
	(k) PDBR ltr dtd 15 Apr 16 ICO XXXXXXXXXXXXXXXXXXXX
	(l) PDBR ltr dtd 22 Jun 16 ICO XXXXXXXXXXXXXXXXXXXX

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (l) are approved.

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXXXXXXX, former USN: Retroactive placement on the Permanent Disability Retired List with a 50 percent disability rating (increased from 10 percent) effect date of discharge. 

     b. XXXXXXXXXXXXXXXXXXXX, former USN: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 20 percent) effect date of discharge. 
 
     c. XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.
     
     d. XXXXXXXXXXXXXXXXXXXX, former USN: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effect date of discharge.

     e. XXXXXXXXXXXXXXXXXXXX, former USMC: Retroactive placement on the Permanent Disability Retired List with a 40 percent disability rating (increased from 10 percent) effect date of discharge. 
 
     f. XXXXXXXXXXXXXXXXXXXX, former USMC: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effect date of discharge. 

     g. XXXXXXXXXXXXXXXXXXXX, former USN: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effect date of discharge.

     h. XXXXXXXXXXXXXXXXXXXX, former USN: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effect date of discharge.

     i. XXXXXXXXXXXXXXXXXXXX, former USN: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effect date of discharge.

     j. XXXXXXXXXXXXXXXXXXXX, former USN: Retroactive placement on the Permanent Disability Retired List with a 40 percent disability rating (increased from 20 percent) effect date of discharge.

     k. XXXXXXXXXXXXXXXXXXXX, former USMC: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effect date of discharge.

3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.



	XXXXXXXXXXXXXXXXXXXX
	Assistant General Counsel
	(Manpower & Reserve Affairs)
 
	





