





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-03762
BRANCH OF SERVICE:  Navy	SEPARATION DATE: 20090608


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was a Reserve E4, Store Keeper, medically separated for “right knee pain” with a disability rating of 10%.


CI CONTENTION:  “Please review all conditions.”  The applicant’s complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20090310
VARD - 20100121
Condition
Code
Rating
Condition
Code
Rating
Exam
Right Knee Pain
5099-5003
10%
Medial Compartment Chondromalacia as well as Right Knee Degenerative Joint Disease
5257
10%
20090917
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  10%


ANALYSIS SUMMARY:

Right Knee Pain.  According to service treatment records and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s right knee condition began in April 2008 after falling on her knee in a parking lot.  The CI complained of right knee pain with right leg spasms and limited knee motion.  Orthopedic evaluations in June and July 2008 measured right knee motion as 0-90 degrees (0-140 normal) with a diagnosis of right iliotibial band tendonitis.  Radiographic studies showed chondromalacia, minimal meniscal degeneration, and a small joint effusion, which orthopedics interpreted as significant articular cartilage change.  There was no surgical indication.  Despite treatment, the right knee condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and so she was referred for a MEB.  The MEB forwarded “pain in joint involving lower leg” for PEB adjudication.

At the MEB NARSUM examination, conducted by orthopedics on 29 January 2009, 4 months prior to separation, the CI reported that she was “unable to sit for longer than 20 minutes, stand for longer than 20-30 minutes, or walk for 20-30 minutes…without needing to stop.”  The examiner also noted that she had “difficulty with bending, stooping, squatting, crawling, climbing, kneeling, twisting, and torso rotation.”  The MEB physical examination noted an antalgic gait, tenderness to palpation, a positive patellofemoral grind test, a positive McMurray’s test (possible meniscal damage); and limited range of motion (ROM) stated as “motion is from 20-80 degrees active.  She is able to go to 10-90 degrees passive with exquisite pain.”  She did not have any ligamentous instability and there was no muscle (quadriceps) atrophy.

At the MEB examination (recorded on DD Forms 2807 and 2808) dated 22 February 2009, 3 months prior to separation, the physical examination showed that the CI had tenderness with limited ROM, but did not specify the degree of limitation.

At the VA Compensation and Pension (C&P) examination on 17 September 2009, performed 3 months after separation, the CI reported “flare-ups of right knee pain and severe spasm that [radiated] all the way up to her right thigh...and buttock.”  She had “multiple flare-ups per day” that on average lasted a few minutes each.  She also reported that her right knee was “always swollen,” popped, and “[gave] out frequently.”  She could stand for no longer than 5 minutes or sit for no longer than 30 minutes and avoided going up or down stairs.  The CI indicated she wore a right knee brace most of the time, occasionally used a cane, never used the stairs, and could not drive.  Physical examination showed an antalgic gait where “she dragged her right leg for walking.”  Her right knee “showed minimal valgus and a slight effusion.”  There was “exquisite tenderness” and the knee examination was difficult to perform.  The knee showed “no abnormal laxity of the ligament[s], and both Lachman tests are negative.”  There was crepitus, and painful motion.  Her ROM was limited and painful.  After three repetitions there was no additional loss of motion due to pain, fatigue, weakness, or lack of endurance; flexion increased to 40 degrees.

The ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

Right Knee ROM
(Degrees)
NARSUM ~4 Mo. Pre-Sep
VA C&P ~3 Mo. Post-Sep
Flexion (140 Normal)
80
35
Extension (0 Normal)
20
3
Comment
Antalgic gait; limitation of flexion; limitation of extension; tenderness; patellar grind
Antalgic gait; painful motion; crepitus; effusion; tenderness; minimal valgus; flex to 40 on repetition
§4.71a Rating
30%
10%-20%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the right knee condition 10% under an analogous 5003 code (degenerative arthritis).  The VA rated the right knee condition 10% using diagnostic code 5257 (knee, other impairment of:  recurrent subluxation or lateral instability, mild), citing recurrent subluxation or mild lateral instability of the knee.

The Board noted the disparity between the NARSUM and VA examinations of the right knee and carefully reviewed the evidence proximate to separation to determine the probative value of each examination.  The MEB examination recorded extension limited to 20 degrees; supporting a 30% rating for “extension limited to 20 degrees” (code 5261), with flexion that was not ratable under code 5260, and no instability.  The VA examination recorded pain limited flexion limited to 40 degrees following repetitive motion; supporting a 10% rating for “flexion limited to 45 degrees” (code 5260) or IAW VASRD §4.59, and also a 10% rating for slight instability coded 5257.  Extension was not ratable under code 5261 at the VA exam.

The Board carefully scrutinized the entirety of the record and the Board majority adjudged that the preponderance of the record supported the VA examination as having the highest probative value for rating at separation.  The Board majority considered the limited extension noted at the NARSUM examination was an outlier to the preponderant disability picture.  The VA examination supported a 10% coded 5257 (as awarded by the VA) plus a 10% rating for painful motion (dual rating) or for pain limited flexion.  Any alternate analogous meniscus rating (5259 or 5258) would include painful motion, and there was no evidence of a tear, or loose body causing frequent locking with recurrent effusions (5258) for a 20% meniscal rating.  There was no fracture, non-union, or malunion of the femur or tibia to support consideration under the respective codes for knee impairment related to long bone conditions (5255, 5262).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board majority recommends a dual disability rating for the right knee condition of 10% coded 5099-5260, plus a 10% rating coded 5257.


BOARD FINDINGS:  In the matter of the right knee condition, the Board majority recommends a combined disability rating of 10% coded 5099-5260, plus 10% coded 5257; both IAW VASRD §4.71a.  The single voter for dissent recommended re-characterization and did not elect to submit a minority opinion.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of the prior to medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Right Knee Pain
5099-5260
10%

5257
10%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140602, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
	         DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
	(b) PDBR ltr dtd 29 Apr 16 ICO XXXXXXXXXXXXXXXXXXXX  
	(c) PDBR ltr dtd 21 Jun 16 ICO XXXXXXXXXXXXXXXXXXXX
	(d) PDBR ltr dtd 29 Apr 16 ICO XXXXXXXXXXXXXXXXXXXX 
	(e) PDBR ltr dtd 17 Jun 16 ICO XXXXXXXXXXXXXXXXXXXX
	(f) PDBR ltr dtd 27 May 16 ICO XXXXXXXXXXXXXXXXXXXX
	(g) PDBR ltr dtd 16 Jun 16 ICO XXXXXXXXXXXXXXXXXXXX

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (g) are approved.

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:
     
     a. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge. 

     b. XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge. 

     c. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge. 

     c. XXXXXXXXXXXXXXXXXXXX: Entitlement to disability separation pay with a 20 percent disability rating (increased from 0 percent) effective date of discharge. 

     d. XXXXXXXXXXXXXXXXXXXX, former USMC: Retroactive placement on the Permanent Disability Retired List with a 40 percent disability rating (increased from 20 percent) effective date of discharge. 

     e. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge. 

3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.
	XXXXXXXXXXXXXXXXXXXX
	Assistant General Counsel
	(Manpower & Reserve Affairs)

