





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-04243
BRANCH OF SERVICE:  Marine Corps 	SEPARATION DATE:  20071130


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E3, Mortarman, medically separated for “post-traumatic stress disorder, chronic” with a disability rating of 10%.


CI CONTENTION:  “Please consider all conditions.” The CI’s complete submission is at Exhibit A. 


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20071010
VARD -  20080610
Condition
Code
Rating
Condition
Code
Rating
Exam
Post-Traumatic Stress Disorder, Chronic
9411
10%
Post-Traumatic Stress Disorder and Major Depressive Disorder
9411
50%
20080325
Major Depressive Disorder
Cat II




COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  50%


ANALYSIS SUMMARY:  

Post-Traumatic Stress Disorder.  According to service treatment records (STR), the CI was deployed to Iraq from June 2006 to February 2007 where he experienced a variety of combat exposures.  He felt disillusioned with the command structure prior to joining the military; this feeling increased during deployment and he became more depressed.  He volunteered for patrols in hope of being killed.  The CI was referred for psychiatric evaluation due to increasing depression and some suicidal remarks.  During and after deployment he endorsed symptoms consistent with post-traumatic stress disorder (PTSD) and depression and was treated with a medication for depression/anxiety.  

The NARSUM exam, dated August 2007, acknowledged the CI’s pre-deployment depression but noted that the condition became significantly more noticeable and disturbing since deployment. The examiner documented that the CI’s treatment included counseling and medications for sleep and depression with poor response.  A mental status exam (MSE) showed psychomotor retardation, depressed mood, blunted affect, and passive suicidal ideation but without active intent or plan.  A diagnosis of PTSD and major depressive disorder (MDD) were rendered with a global assessment of function (GAF) score of 50-55 (moderate symptoms, impairment.)  The examiner noted the CI’s psychiatric disorders were directly related to or exacerbated by combat. 

At the VA Compensation and Pension (C&P) exam dated March 2008 (4 months after separation), the CI reported he was taking college classes and hoped to get a civil engineering degree.  He was struggling to keep up and dropped one class.  He was receiving individual therapy twice a month, which was beneficial, but had stopped all medications.  He stopped group therapy because he became upset regarding the stories told by others.  The CI felt guilty that he had not deployed to the Middle East with his unit.  He was anxious and irritable, had depression, difficulty with sleep and scanned for threats.  He had nightmares, 1 to 2 times a month, of fire fights in Iraq during which his rifle jammed.  He lifted weights compulsively and was self-conscious regarding his appearance and worried he was becoming “weak and pathetic.”  He smoked marijuana once per week to relax.  He had never been married, but was living with a woman who complained of his lack attention toward her.  He felt his relationship with his therapist was important.  The examiner noted that his long standing conflicts regarding self-esteem, identity, and aggression led to depression and MDD, which was his primary psychiatric disability.  Diagnoses of MDD and PTSD were rendered with a GAF score of 50 (serious bordering on moderate symptoms, impairment.)  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB adjudicated the PTSD condition as unfitting at 10%, coded 9411.  The PEB listed MDD as a Category II condition, a diagnosis related to the primary unfitting diagnosis and not separately ratable (in accordance with VASRD §4.14, avoidance of pyramiding).  The VA assigned a 50% disability rating for the combined PTSD and MDD conditions coded 9411.  

The Board first considered if application of VASRD §4.129 with a 6-month (50% minimum) period on the Temporary Disability Retired List (TDRL) was indicated in this case.  Board members agreed that the provisions of VASRD §4.129 were applicable due to the combat exposures documented in the record.  Disability associated with any psychiatric condition, regardless of the diagnosis or multiple diagnoses, is subsumed under a single rating using the same criteria IAW the VASRD §4.130 general rating formula for MH conditions; hence, the board cannot render a fitness opinion on the MDD.  The Board considered if there was evidence for a §4.130 rating higher than the §4.129 minimum mandated 50% at time of TDRL placement but agreed that criteria were not met near the time of separation, and that the minimum 50% initial TDRL rating is applicable. 

Board members agreed that the March 20087 VA C&P exam was the most proximate source of comprehensive evidence on which to base the permanent rating recommendation.  There were no other relevant VA outpatient or civilian provider entries which provided psychiatric details during the 6-month interval.  Since this exam also reflected the stress of transition to civilian life, which is a core intent of §4.129, it carried the highest probative value in the Board’s assessment of a fair permanent rating recommendation.  The examiner noted that the CI was attending college and living with a woman who felt he was distant.  He had a good relationship with his therapist but had stopped the medications for unstated reasons although he said they were beneficial.  The CI remained anxious, irritable, depressed, had trouble with sleep and was struggling with college classes.  He still had the goal of getting a degree and was able to establish a good relationship with his therapist.  The Board noted the CI had long term issues and remained in treatment.  The Board adjudged that the disability picture more closely meets  the criteria required for a 30% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 50% for 6-months of constructive TDRL and a 30% permanent rating thereafter for the PTSD condition.  
 


BOARD FINDINGS:  In the matter of the PTSD condition, the Board unanimously recommends a disability rating of 50%, coded 9411 IAW VASRD §4.129 for 6 months from the time of discharge consistent with a constructive period of TDRL and then a permanent separation rating of 30% IAW VASRD §4.130.  In the matter of the contended MDD condition, the Board unanimously agrees that it cannot recommend it for additional disability rating.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Post-Traumatic Stress Disorder
9411
50%
30%
RATING
50%
30%



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20141104, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record




MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
	         DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
	(b) PDBR ltr dtd 11 Mar 16 ICO XXXXXXXXXXXXXXX
	(c) PDBR ltr dtd 2 Mar 16 ICO XXXXXXXXXXXXXXX
	(d) PDBR ltr dtd 14 Mar 16 ICO XXXXXXXXXXXXXXX
	(e) PDBR ltr dtd 14 Mar 16 ICO XXXXXXXXXXXXXXX
	(f) PDBR ltr dtd 14 Mar 16 ICO XXXXXXXXXXXXXXX
	(g) PDBR ltr dtd 14 Mar 16 ICO XXXXXXXXXXXXXXX

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (g) are approved.

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 10 percent disability rating (increased from 0 percent) effective date of discharge. 

     b. XXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.  

     c. XXXXXXXXXXXXXXX, former USMC: Assignment to the Temporary Disability Retired List for six months effective date of discharge with a 50 percent disability rating followed by transfer to the Permanent Disability Retired List with a final disability rating of 30 percent.

     d. XXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     e. XXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 30 percent disability rating effective date of discharge.

     f. XXXXXXXXXXXXXXX, former USMC: Assignment to the Temporary Disability Retired List for six months effective date of discharge with a 50 percent disability rating followed by transfer to the Permanent Disability Retired List with a final disability rating of 50 percent. 

3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.

