





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2015-00260
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20071127


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Automated Logistical Specialist, medically separated for “panic disorder with possible elements of post-traumatic stress disorder (PTSD),” with a disability rating of 10%.


CI CONTENTION:  The CI included a legal brief requesting a higher rating for his PTSD condition.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20071024
VARD - 20080403
Condition
Code
Rating
Condition
Code
Rating
Exam
Panic Disorder 
9412
10%
PTSD
9411
30%
20080321
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  40%


Panic Disorder with Possible Elements of PTSD.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s “panic disorder with possible elements of PTSD” condition began after deployment to Iraq from September 2005 thru September 2006 where he was exposed to various combat traumas.  His unit referred him to mental health (MH) due to acute anxiety symptoms that resembled a panic attack while involved in a field training exercise.  At the emergent referral, the CI reported anxiety, fear, helplessness, hopelessness, anger and frustration since his return.  He had problems with concentration, irritability, easy startle response and hypervigilance.  The CI denied a pre-military history of psychiatric evaluation and treatment and there were no medical conditions that would account for the panic attacks.  The MEB forwarded “PTSD, chronic delayed onset” and “panic disorder without agoraphobia” for PEB adjudication.  
The MEB NARSUM examination on 7 October 2007, 2 months prior to separation, noted complaints of ongoing symptoms of panic attacks occurring 3-4 times per week.  They escalated in 10-15 minutes but in the past 2 months frequency and duration had decreased.  He continued to have sleep difficulty, intrusive memories, emotional detachment and numbing, and diminished participation in activities.  He was taking a sleep aide and had trials of various anti-depression medications but had adverse side effects.  Mental status examination (MSE) showed some psychomotor restlessness in the hands and anxious affect.  Diagnoses of PTSD and panic disorder were rendered with a Global Assessment of Functioning (GAF) score of 55 (moderate symptoms, impairment.) Degree of impairment for occupational and social adaptability was marked due to PTSD.  

At the 21 March 2008 VA Compensation and Pension (C&P) evaluation, performed 4 months after separation, the CI reported several combat stressors that have resulted in nightmares, flashbacks and panic attacks.  He reported symptoms of depression, and suicidal ideation on an occasional basis.  Psychological testing showed moderate to severe symptoms of depression.  He had anxiety related to his health problems as well as his depression.  He reported significant sleep disturbance.  He was unemployed.  Diagnoses of PTSD and major depression was rendered with a GAF score of 45 (serious symptoms, impairment.)  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the panic disorder with possible elements of PTSD condition 10%, coded 9412 (panic disorder and/or agoraphobia), citing symptoms controlled by continuous medication.  The VA rated the PTSD condition 30% coded 9411 (PTSD), based on the VA C&P examination 4 months after separation.  The Board first considered if application of VASRD §4.129 with a 6 month (50% minimum) period on the TDRL was indicated in this case.  Board majority agreed that the provisions of VASRD §4.129 were applicable in this case due to the traumatic combat experiences.  Disability associated with any psychiatric condition, regardless of the diagnosis or multiple diagnoses, is subsumed under a single rating using the same criteria IAW VASRD §4.130 general rating formula for mental health conditions.  The Board then considered if there was evidence for a §4.130 rating higher than the §4.129 minimum mandated 50% at time of TDRL placement.  The Board majority agreed that the §4.130 criteria for a rating higher than 50% were not met near the time of separation, and therefore the minimum 50% initial TDRL rating is applicable.

The Board majority agreed that the most proximate source of comprehensive evidence on which to base the permanent rating was the VA C&P examination.  The §4.130 criteria for a 10% rating is “symptoms controlled by continuous medication,” for a 30% rating is “occupational and social impairment with occasional decrease in work efficiency and intermittent inability to perform occupational tasks,” while criteria for a 50% rating requires “occupational and social impairment with reduced reliability and productivity.” The CI reported continued problems with sleep, panic attacks and sleep disturbance.  Psychological testing supported moderate to severe symptoms of depression.  The Board agreed the CI met criteria for a 30% disability rating at the time of separation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board by majority recommends a disability rating of 50% for 6-months of constructive TDRL and a 30% permanent rating thereafter for the panic disorder condition.


BOARD FINDINGS:   In the matter of the panic disorder with possible elements of PTSD condition, the Board by majority recommends a disability rating of 50%, coded 9412 IAW VASRD §4.129 for 6 months from the time of discharge consistent with a constructive period of TDRL and then a permanent separation rating of 30%.  The single voter of dissent submitted the appended minority opinion.  There were no other conditions within the Board’s scope of review for consideration. 
The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Panic Disorder With Possible Elements of PTSD
9412
50%
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150409, w/attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










	




MINORITY OPINION:  

My dissent with the majority vote was based on the totality of the evidence in the service treatment record (STR) related to the panic disorder condition.  Based on the evidence presented to the PEB, the PEB appropriately rated the condition at 10%.  Additionally, the PEB indicated that the CI was working full time in his military occupational specialty (MOS) and his symptoms were controlled on continuous medication.   

The majority based on subjective evidence presented by the CI.  The minority disagreed with the majority decision to accept that the provisions of VASRD §4.129 were applicable in this case to traumatic combat experiences.  There was no objective evidence in the complete file to suggest the CI developed a mental disorder as the result of a highly stressful event.  All the evidence submitted for the Board was subjective, based on the CI’s statement, there were no witness statements nor any psychiatric evaluations previous to the NARSUM.     

There was objective evidence in this case supported the PEB’s rating of 10% for panic disorder.  The Commander’s Statement at the Warrior Transition Unit stated that the CI was working his MOS as a supply technician in the supply room.  A Commander’s Statement from his previous Commander while he was in Iraq, with the collaboration of his First Sergeant, stated “I did not observe any combat or mission-related stressors with this Soldier.” The CI completed a Post-Deployment Health Assessment (PDHA) 13 August 2006, indicated that he did not see anyone wounded, killed or dead during his deployment, was not engaged in direct combat where he discharged his weapon, nor did he feel that he was in great danger of being killed.  In particular he indicated that he did not enter or closely inspect any destroyed military vehicles.  A Post-Deployment Health Reassessment (PDHRA) 6 months later, the CI reported no experiences that were so frightening, horrible, or upsetting that, in the past month, caused nightmares, avoiding situations, constantly on guard, watchful, or easily startled.  Nor did he feel numb or detached from others, activities, or his surroundings.  The CI declined assistance for stress, emotional or alcohol concerns.

While the CI was deployed to Iraq, he was an automated logistical specialist.  The CI never left the secured forward operating base, did not witness combat nor participated in combat, did not see anyone killed, did not see any dead Soldiers, did not ever feel that his life was in danger, nor was he awarded a Combat Action Badge.  The incidents the CI described as highly stressful events are out of proportion for the stress that he claimed, and were refuted by the only witness statement (his commander) and by his own initial accounts (PDHA and PDHRA).  The PEB properly adjudicated the CI’s condition as panic disorder with a 10% disability.  

Based on the evidence before separation, the criteria for VASRD §4.129 were not met under the recommended code, and the minority voter finds insufficient reasonable doubt to sustain the majority recommendation. The totality of the evidence provided ample support for a conclusion that the PEB’s adjudication of the panic disorder condition was reasonable and fair.  

The Secretary is respectfully requested to consider the minority recommendation that there be no re-characterization of the CI’s service disability determination. 


SAMR-RB									


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXXX, AR20170000663 (PD201500260)


1.  I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, 
I reject the Board’s recommendation and accept the Board’s minority opinion to constructively place the individual on the Temporary Disability Retired List (TDRL) for six months effective the date of the individual’s original medical separation for disability with severance pay and then following this six month period no recharacterization of the individual’s separation or modification of the permanent disability rating of 10%.  There is insufficient justification to support the Board’s recommendation in accordance with Army and Department of Defense regulations.

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum as follows:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was separated with a permanent combined rating of 10% effective the day following the six month TDRL period with no recharacterization of the individual’s separation.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will provide 50% retired pay for the constructive temporary disability retired six month period effective the date of the individual’s original medical separation and adjusting severance pay as necessary to account for the additional TDRL time in service.





3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:

Enclosures						     

CF: 
(  ) DoD PDBR
(  ) DVA

