





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2015-00819
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20051222


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E6, Diver, medically separated for “chronic low back pain…,” with a disability rating of 10%.


CI CONTENTION:  The CI requested a review of all conditions.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:  

SERVICE PEB – 20051019
VARD – 20140619
Condition
Code
Rating
Condition
Code
Rating
Exam
Low Back Pain…
5243
10%
Degenerative Disc Disease, Lumbosacral Spine
5243
10%
STR
Meralgia Paresthetica
Not Unfitting 
Radiculopathy, Left Lower Extremity
8520
10%
STR
COMBINED RATING: 10%
COMBINED RATING OF ALL VA CONDITIONS:  20%


ANALYSIS SUMMARY:  

Low Back Pain with Radicular Symptoms.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI had a history of back pain dating to 1991.  It was exacerbated by repetitive lifting in November 2004 while deployed to Iraq, required medical evacuation, and resulted in surgery in May 2004 (left L5/S1 hemilaminectomy and diskectomy).  The symptoms improved after surgery and the CI was able to return to diving duty, but he continued to complain of low back pain associated with left lower extremity (LLE) radiation and sensory symptoms (no STR documentation of subjective weakness or specific functional limitations).  Imaging (MRI) demonstrated focal degenerative disc disease and postoperative changes (L5/S1, “slight” left bulge with nerve root irritation).  

Multiple neurological examinations were evidenced in outpatient STR entries.  All documented normal (5/5) bilateral motor strength with the exception of one primary care provider who recorded some mixed (variable nerve roots) LLE deficits in the range of 4-4+/5.  There were no sensory deficits noted except for one orthopedic entry recording “slightly reduced” sensation in L5 and S1 dermatomes.  All reflex examinations were normal.

There were multiple STR clinic entries documenting grossly normal range of motion (ROM).  These encompassed every entry commenting on ROM, and there was no entry indicating any significant ROM limitation or spasm.  There were entries documenting a normal gait with none to the contrary.  There were no STR entries recording abnormal spinal contour, and no documentation of incapacitating episodes.  The MEB’s DD Form 2808, Report of Medical Examination, of 20 September 2005 recorded normal ROM.  Formal ROM measurements for the MEB were conducted by physical therapy (PT) on 5 October (2 weeks after the above DD Form 2808 examination, 10 weeks before separation).  The PT examiner recorded average flexion to 20 degrees and combined ROM of 155 degrees (normal 240), noting only that ROM was limited by pain without further elaboration.  There was no correlation with gait, spasm or other findings; and, the STR was devoid of any evidence of recurrent injury or other exacerbation in explanation of this significant deterioration in ROM.  

The CI was eventually unable to continue diving (disqualified for prescribed medications) and to fully comply with fitness standards.  Repeat surgery was not recommended and he was referred for an MEB, which in turn forwarded “lumbago” and “pain in soft tissue of limb (left leg/ calf)” to the PEB for adjudication.

The NARSUM  examination (neurosurgeon) on 2 August 2005 (5 months before separation) documented “daily” back pain rated 4-5/10 with LLE radiation (no sensory or motor symptoms noted), and the only functional limitations noted were prohibition of heavy lifting and diving.  The physical examination recorded a normal gait “including toe and heel walk” with no mention of tenderness or spasm.  The neurological findings were normal for motor strength (5/5 all groups) and reflexes, but sensory deficits were noted distally in the LLE (L5/S1 dermatome) and in the right lateral thigh (attributed to a separate diagnosis, contended meralgia paresthetica as below).  There were no ROM measurements or observations documented, although the general description was “no acute distress.”  The above ROM measurements by PT (2 months after the NARSUM) were submitted to the PEB.

The CI did not submit any claims or undergo any VA rating examinations after this adjudicated separation.  He subsequently was approved for enlistment in the Navy Reserves and Army Reserves; and, an orthopedic consult for Navy Reserve purposes was dated 20 November 2006 (11 months after separation).  That examiner documented that he was “completely asymptomatic” except for a small area of numbness on his left foot.  The physical examination noted the ability to toe and heel walk, and recorded normal neurologic findings (5/5 strength all groups) except for a circumscribed sensory deficit corresponding with the above complaint of numbness (plantar 4th metatarsal head).  The documented ROM was flexion to palms on the floor (90+ degrees) and normal side-bending.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated 10% under code 5243 (intervertebral disc syndrome), citing range of motion limited by pain, with likely application of Army Regulation (AR) 635-40 (B-29, e); and, made clear that the radiculopathy was considered and subsumed.  The VA codes and ratings charted above were temporally remote from this adjudicated separation (9 years later) and were based on STR evidence through 2009 and VA treatment records from 2013.  
The MEB PT flexion of 20 degrees supported the VASRD §4.71a criterion of “forward flexion of the thoracolumbar spine 30 degrees or less” for a 40% rating, and this was the only formal ROM evidence from the Service file.  Members, however, expressed significant concerns with conceding the determinant probative value for the Board’s recommendation to this isolated evidence.  There was a stark contrast between the PT measurements and all other ROM evidence over a protracted and stable course (including that quite proximate to the PT examination); and, there was no reasonable explanation for this disparity based on historical evidence or the overall clinical acuity.  There was no documentation by any other examiner of ROM limitation to any appreciable degree; and, there was no documentation of the gait/spinal contour disturbance or significant spasm that would logically accompany such severe ROM limitation.  Specifically, the physical limitations and general physical examination findings documented by the NARSUM neurosurgeon were clinically incongruent with the severe ROM limitation reported by the physical therapist soon afterwards; and, it is unlikely that such an extreme loss of mobility would have gone unrecorded in the NARSUM even though ROM was not specified.  Of additional concern was the failure of the PT examiner to correlate such severely limited ROM measurements with additional examination evidence; and, of great concern was the incongruity of the PT evidence with the post-separation course elaborated above.  It was very difficult to reconcile the severity of ROM limitation and attendant disability reflected by the PT examination with nearly complete resolution less than a year after separation permitting resumption of military service and strenuous duties.  Members ultimately agreed that the baseline ROM evidence corroborated over time (and without exception) by numerous examiners was much better clinically aligned with the established pathology (single level disc disease with mild nerve involvement).  It was thus concluded that the PT ROM evidence alone was not sufficiently probative to sustain a Board recommendation for a 40% rating; and, it was agreed that the Board’s recommendation should be premised on the preponderance of ROM and other rating evidence.     

Having so agreed, members concluded that there was no evidence for ROM limitation meeting §4.71a criteria for a rating higher than 10%.  There was no evidence for abnormal gait or contour to support a 20% rating, and no documentation of incapacitating episodes that would provide for a higher rating under that formula.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the lumbar spine condition.  

The Board also considered if additional rating was justified for peripheral nerve impairment due to the LLE radiculopathy.  The presence of functional impairment with a direct impact on fitness is the key determinant in the Board’s decision to recommend any condition for rating as additionally unfitting.  While the CI may have suffered additional pain from the nerve involvement, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  The intermittently documented sensory findings were of no functional import.  With a minor exception, there was no evidence for objective motor weakness; and, logically none that would unacceptably impact military occupation-specific activities.  The Board therefore concluded that additional service disability rating was not justified on the basis.

Contended Condition: Meralgia Paresthetica (Right Anterior Thigh Pain).  Meralgia paresthetica is a peripheral neuropathy (unrelated to spine disease) of the lateral femoral cutaneous nerve which has only a sensory component.  The diagnosis did not surface in the STR until the NARSUM, which noted complaints of intermittent pain in the right thigh.  The circumscribed area of sensory impairment described in the NARSUM (as above) was of no functional consequence, and there was no weakness, tenderness or other objective findings (as would be expected from the pathology).  The NARSUM neurosurgeon stated, “Some of the symptoms that he describes in his right leg might be meralgia paresthetica, although, at this time it is unclear.”  The condition was forwarded as medically unacceptable, although no rationale was elaborated; and, the profile included “right anterior thigh, leg pain.”  The commander’s performance statement did not specify separate conditions and was not probative to separate fitness implications of the right leg pain.

The Board’s main charge was to assess the fairness of the PEB’s determination that the condition was not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The diagnosis itself, if accurate, would not logically entail any functional limitation other than its contribution to the CI’s pain.  Especially given that the acuity was such that it remained undiagnosed until near separation, members agreed that that it would be excessively speculative to conclude that the pain from this condition in itself interfered with duty requirements to an extent that would have prohibited further military service.  There was no performance-based evidence indicating otherwise.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for meralgia paresthetica; thus, it is not eligible for Service rating.


BOARD FINDINGS:  In the matter of the lumbar spine condition (subsuming radicular symptoms) and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended meralgia paresthetica condition, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150603, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


SAMR-RB						


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for 
XXXXXXXXXXXXXXXXXX, AR20170001038 (PD201500819)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, I accept the Board’s recommendation and hereby deny the individual’s application. This decision is final. The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:

 						         
Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA
 


