





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2015-00848
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20061128


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an National Guard E4, Wheeled Vehicle Mechanic, medically separated for “chronic low back pain,” with a disability rating of 10%.


CI CONTENTION:  The CI requested a review of all conditions.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

SERVICE PEB - 20061106
VARD - 20070615
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain
5237
10%
Lumbar Spine Disc Disease
5242
0%
STR



Radiculopathy, Right Lower Extremity
8520
0%

Adjustment Disorder
Not Unfitting 
No VA Placement
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  0%


ANALYSIS SUMMARY:  

Chronic Low Back Pain.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI had a history of back pain dating to 1991.  This was exacerbated by repetitive lifting in November 2005 while deployed to Iraq.  This failed conservative management in theater and he was medically evacuated.  The back pain persisted and was associated with right lower extremity (RLE) radiation, sensory symptoms and subjective weakness (no STR documentation of specific functional limitations).  Magnetic resonance imaging (MRI) demonstrated degenerative disc disease (“mild to moderate” right bulge at L5/S1, mixed opinions regarding nerve root impingement).  Electrodiagnostic (EMG) testing was interpreted as “subacute right L5 radiculopathy with evidence of recovery ....”  Multiple neurological examinations were evidenced in outpatient STR entries.  There was occasional note of proximal RLE sensory deficits, and sporadic note of mild (4-4+/5) RLE motor deficits, but the majority of neurological examinations were normal.  An orthopedic consultant documented indicators of possibly unreliable findings (“positive Waddell’s”) and opined that surgery was not indicated.  

There were multiple STR clinic entries documenting range of motion (ROM).  There was a physical therapy (PT) entry right after medical evacuation that recorded flexion to 30 degrees (normal 90) and extension to 15 degrees (normal 30).  There were multiple subsequent entries by a physical medicine and rehabilitation (PMR) consultant who consistently recorded “lacks 50% flexion [and] 25% extension.”  One orthopedic entry documented flexion to the patella (approximating 45-50 degrees, equivalent to the PM examiner) and another documented flexion to 70 degrees.  There were no STR entries after the above PT note following medical evacuation that indicated more severe ROM limitation, until formal ROM measurements for the MEB were conducted by PT in September 2006 (10 weeks before separation).  The PT examiner recorded average flexion to 20 degrees and combined ROM of 100 degrees (normal 240).  The examiner indicated only that ROM was limited by pain without further elaboration.  There was no correlation with gait, spasm or other findings; and, the STR was devoid of any evidence of recurrent injury or other exacerbation in explanation of this significant deterioration in ROM.

The evidence for gait disturbance in outpatient STR entries was variable.  Entries recording a normal gait were interspersed with others recording an antalgic gait, some that noted the use of a cane.  One examiner documented that the CI only had radicular symptoms “when he walks rapidly.”  Several entries recorded a normal spinal contour and there were none to the contrary.  There was no STR documentation of incapacitating episodes.  A trial of conservative treatment (including epidural steroid injections) did not result in lasting improvement permitting unrestricted duty; and, the CI was referred for an MEB which in turn forwarded “low back pain with L5-S1 disc bulge and right lower extremity radiculopathy” to the PEB for adjudication.  

An examination for a PMR addendum to the NARSUM was conducted in August 2006 (15 weeks before separation).  It documented persistent back pain rated 5-6/10 with RLE radiation and sensory symptoms (no motor symptoms).  The only functional limitations elaborated were general soldiering requirements.  The physical examination recorded an antalgic gait with use of a cane, and did not comment on spasm or guarding.  The neurologic examination noted normal reflexes and muscle bulk; and, 5/5 strength in all groups except for 4+/5 in the right EHL (extensor hallucis longus [elevates great toe], specific to the L5/S1 nerve root).  There were no ROM measurements or observations documented in the addendum, although the general description was “no acute distress.” 

The NARSUM examination in September 2006 (11 weeks before separation) documented “constant” back pain rated 4/10 with exacerbations to 8/10 by prolonged standing or walking, bending, lifting, climbing, and impact activities; and, described RLE radicular symptoms equivalent to the PMR addendum.  The physical examination recorded a normal spinal contour (no comment regarding gait), midline tenderness, “minimal” spasm, and normal neurological findings (5/5 strength all groups, intact sensation, symmetric reflexes); adding “1/5 positive Waddell’s signs.”  The NARSUM referenced attached ROM measurements by PT (those elaborated above) in an entry dated 5 days after the NARSUM.  The CI failed to report for a scheduled VA examination, and there was no temporally probative post-separation evidence.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated 10% under code 5237 (lumbosacral strain), citing ROM limited by pain.  The VA, based on the STR evidence, rated 0% for the lumbar spine under code 5242 (degenerative arthritis of the spine) and the RLE radiculopathy under 8520 (sciatic nerve).  The non-compensable ratings cited failure to show for examination and the absence of current evidence.  The MEB PT flexion of 20 degrees supported the VASRD §4.71a criterion of “forward flexion of the thoracolumbar spine 30 degrees or less” for a 40% rating, and this was the only formal ROM evidence from the Service file.   Members, however, expressed significant concerns in conceding the determinant probative value for the Board’s recommendation to this isolated evidence.  There was a stark contrast between the PT measurements and almost all other ROM evidence over a protracted and stable course (including that quite proximate to the PT examination); and, there was no reasonable explanation for this disparity based on historical evidence or the overall clinical acuity.  Although there was intermittent gait disturbance, there was no documentation by any examiner of the significant spasm and/or spinal contour abnormality that would logically accompany such severe ROM limitation.  Specifically, the general findings of both the PMR and NARSUM examiners were clinically incongruent with the severe ROM limitation recorded by the physical therapist shortly after those encounters.  Of additional concern was the possibility of unreliable examination findings noted in the outpatient STR and NARSUM evidence, and the failure of the PT examiner to correlate such severely limited ROM measurements with additional examination evidence.   Members ultimately agreed that the baseline ROM evidence corroborated over time by the PMR and orthopedic examiners was much better clinically aligned with the established pathology (single level disc disease with mild and non-surgical nerve involvement).  It was thus concluded that the PT ROM evidence alone was not sufficiently probative to sustain a Board recommendation for a 40% rating; and, it was agreed that the Board’s recommendation should be premised on the preponderance of ROM and other rating evidence.     

Having so agreed, members concluded that the most consistently documented limitation of flexion met the §4.71a criterion of “flexion ... greater than 30 degrees but not greater than 60 degrees” for a 20% rating; and, it was further agreed that the 20% criterion for abnormal gait was sufficiently supported by the evidence.  There was no documentation of incapacitating episodes or diagnosis of intervertebral disc syndrome that would provide for a higher rating under that formula.  After due deliberation, considering all of the evidence and conceding VASRD §4.3 (reasonable doubt), the Board recommends a 20% rating for the lumbar spine condition, coded 5242.

The Board also considered if additional rating was justified for peripheral nerve impairment due to the RLE radiculopathy.  The presence of functional impairment with a direct impact on fitness is the key determinant in the Board’s decision to recommend any condition for rating as additionally unfitting.  While the CI may have suffered additional pain from the nerve involvement, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  The intermittently documented sensory findings were of no functional import.  With minor exceptions, there was no evidence for objective motor weakness; and, logically none that would unacceptably impact military occupation-specific activities.  The Board therefore concluded that additional service disability rating was not justified on the basis.

Contended Condition: Adjustment Disorder.  IAW DoDI 1332.38, adjustment disorder in not eligible for service rating independently of fitness considerations.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the adjustment disorder as a basis for additional disability rating.  


BOARD FINDINGS:  In the matter of the lumbar spine condition, the Board unanimously recommends a disability rating of 20%, coded 5242 IAW VASRD §4.71a.  In the matter of the contended adjustment disorder, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.
The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Degenerative Disc Disease, Lumbar Spine
5242
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150604, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











SAMR-RB										


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXXX, AR20170000748  (PD201500848)


1.  I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, accept the Board’s recommendation to modify the individual’s disability rating to 20% without re-characterization of the individual’s separation.  This decision is final.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum.   

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

 BY ORDER OF THE SECRETARY OF THE ARMY:

			     

CF: 
(  ) DoD PDBR
(  ) DVA

