





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME: XXXXXXXXXXXXXXXXXX	CASE:  PD-2015-01384
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20050512


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Food Service Specialist, medically separated for “bilateral foot pain secondary to plantar fasciitis” with a disability rating of 0%.  


CI CONTENTION:  “Review all conditions.”  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20050318
VARD - 20071214
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral Foot Pain Secondary to Plantar Fasciitis
5399-5310
0%
Pes Planus Left Foot with Plantar Fasciitis
5276
20%
20070305



Pes Planus Right Foot with Plantar Fasciitis and Capsulitis of Fifth Toe, Status Post Arthroplasty
5310-5276
20%
20070305



Painful Scar, Residuals of Right Fifth Toe Arthroplasty
7804
10%
20070305
COMBINED RATING:  0%
COMBINED RATING OF ALL VA CONDITIONS:  50%


ANALYSIS SUMMARY:  

Bilateral Foot Pain.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s bilateral foot condition became symptomatic in approximately 2001 absent specific trauma.  Entry physical dated 30 December 1998 had documented mild, asymptomatic pes planus.  The CI was treated conservatively for bilateral pes planus with plantar fasciitis without relief and continued with duty-limiting bilateral foot pain.  The MEB forwarded “bilateral pes planus with plantar fasciitis” for PEB adjudication.  

At the MEB examination (recorded on DD Forms 2807 and 2808) dated 7 December 2004, 5 months prior to separation, the CI reported bilateral plantar fasciitis with bilateral foot pain and increased right “pinky toe” (fifth toe) pain following 22 June 2004 correction of claw toe.  Physical examination showed loss of plantar arch bilaterally and severe symptomatic pes planus.  

The MEB NARSUM examination on 30 December 2004, 4 months prior to separation, noted complaints of bilateral foot pain.  Physical examination was specific to the feet and showed bilaterally tight Achilles tendons with the examiner unable to dorsiflex the ankles past neutral (dorsiflexion of 0 degrees; normal 20), with plantar flexion of 45 degrees (normal 45).  There was no ankle laxity or instability.  There was tenderness at the insertion of the plantar fascia at the heel and also distally toward the first and second metatarsal heads, with tenderness through the lateral arch of the feet.  X-rays of the feet showed planus deformity.  

At the 5 March 2007 VA Compensation and Pension (C&P) evaluation, performed 22 months after separation, the CI reported constant bilateral foot pain that was excruciating following a day of standing and interfered with sleep.  He denied pain with running or carrying heavy loads.  Treatment with oral steroids, shoe inserts and physical therapy was not effective.  

Physical examination showed posture on standing was abnormal and severely pronated with flat foot deformity.  Flatfoot deformity was noted with medial column collapse that was not passively correctable.  Gait was mildly abnormal with an abductory twist.  There was excessive mid-stance phase pronation with decreased propulsive toe-off phase of the gait.  There was pain on palpation to the plantar central heels of both feet and some tenderness to the heel and plantar arch of the right foot with passive dorsiflexion of the toes, foot, and ankle.  There was pain in the heels when rising onto the heels and squatting, and pain in the (right fifth) toe on supination and squatting.  The right fifth toe was straightened and had a tender hypertrophic scar and moderately severe swelling.  X-ray imaging showed plantar protrusion of the plantar calcaneal tuberosity to the left heel and calcaneus, mild dorsal spurring at the rear foot and mid foot joints, and right fifth toe resectional arthroplasty.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB combined the right foot and left foot conditions as a single unfitting condition coded analogous to 5310 (muscle Group X function) and rated 0%, citing slight muscle Group X injury (repetitive strain injury with mild pes planus as existed prior to service [EPTS]).  The approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications.  The panel’s initial charge in this case was therefore directed at determining if the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  When the panel recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB.  The VA rated the right foot condition 20% coded 5276 (flatfoot, acquired) and the left foot 20% coded 5310-5276 (muscle Group X function - flatfoot, acquired); both based on the VA C&P examination 22 months after separation, citing evidence of marked deformity (pronation, abduction, etc.), pain on manipulation and use, indication of swelling on use, and characteristic callosities for each foot.  The VA also rated the painful scar, residual of right fifth toe arthroplasty, 10% coded 7804 (scars, superficial, painful on examination), based on the VA C&P examination 22 months after separation, citing superficial scar that was painful on examination.  

The CI’s symptoms, profile, NARSUM, and exams were all for bilateral feet.  The single difference between the right and left feet was the right fifth toe pain following surgery.  The profile, commander’s statement, NARSUM, MEB and STR evidence did not provide any information which would permit the panel to discriminate the performance limitations attributable to either foot over the other.  Since undue speculation would be required to conclude that impairment from either foot would not have unacceptably interfered with MOS performance, members agreed that each foot was reasonably justified as separately unfitting.  The panel agreed that the MEB and NARSUM exam had the highest probative value for rating at separation due to the remoteness of the VA examination.  There was no STR evidence of a duty-limiting painful right fifth toe or scar for a separate unfit determination or separate rating, and any contribution from the right fifth toe was considered in the right foot pain condition.  

The panel then considered its rating recommendation for the unfitting left foot and the unfitting right foot conditions at the time of separation.  Each side had similar clinical and disability findings.  The panel considered analogous ratings IAW VASRD §4.20 (analogous ratings) for each foot under 5020 (synovitis), 5271 (ankle limitation of motion), 5276 (flatfoot acquired), 5284 (foot injuries, other), and 5310 (muscle Group X function).  The plantar fascia, and gastrocnemius muscle including the Achilles tendon are the muscle/tendon/fascia complex that provide movement of the ankle and restriction to the complex limit dorsiflexion and plantar flexion and plantar movement strength.  

The NARSUM examination clearly documented ankle ROMs of dorsiflexion of 0 degrees or less as the examiner was not able to dorsiflex the ankle past neutral.  The panel consensus was that 0 degrees of dorsiflexion, with an abnormal plantar push-off and retained plantar flexion of 45 degrees (normal) represented marked limitation of motion of the ankle due to the plantar fasciitis.  Panel consensus was that each foot pain condition warranted a 20% rating analogous to the code 5271 criteria for “marked” limitation of motion, rather than a 10% rating for each side for “moderate” limitation.  

After due deliberation, and considering all of the evidence, the panel majority recommends a disability rating of 20% for the right foot condition, and 20% for the left foot condition; each coded 5020-5271.  


BOARD FINDINGS:  In the matter of the bilateral foot pain condition, the panel unanimously recommends that each foot be separately adjudicated as unfitting; and the panel majority recommends each foot condition be rated 20%, and coded 5020-5271, both IAW VASRD §4.71a.  The single voter for dissent submitted the appended minority opinion.  There were no other conditions within the panel’s scope of review for consideration.  

The panel recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Bilateral Foot Pain Secondary to Plantar Fasciitis - Right
5020-5271
20%
Bilateral Foot Pain Secondary to Plantar Fasciitis - Left
5020-5271
20%
COMBINED
40%








The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150611, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record









	










Minority Opinion.  The minority member concurs with the majority that each foot was reasonably justified as separately unfitting, and that the MEB and NARSUM examination had the highest probative value for rating at separation.  However the minority member disagrees that each foot pain condition warranted a 20% rating for “marked” limitation of motion.  

At the NARSUM examination, the CI had neutral dorsiflexion due to bilateral tightness of his Achilles tendons, and normal plantar flexion (45 degrees) of both feet which could be reasonably be considered a moderate limitation.  He had tenderness, and multiple tests for instability were negative.  He was not using custom orthotics, and he did not have any other treatment modalities, including lithotripsy or surgical intervention.  Pain was constant, but he had no pain with running or carrying heavy loads.  

The minority member placed little probative value on the VA examination, done 22 months after separation, which showed clear post-separation worsening, and could not be reasonably interpreted to reflect his disability at the time of separation.  

Considering all of the evidence, and the ROMs above, the minority member recommends that the limitation of each foot is best described as “moderate”, rated at 10% analogous to the code 5271 criteria, as a better characterization of the total disability picture of the CI’s feet at the time of separation.  

In the matter of the bilateral foot pain condition, the minority member recommends that each foot condition be rated 10%, and coded 5020-5271, both IAW VASRD §4.71a, and modified as follows, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Bilateral Foot Pain Secondary to Plantar Fasciitis - Right
5020-5271
10%
Bilateral Foot Pain Secondary to Plantar Fasciitis - Left
5020-5271
10%
COMBINED
20%



AR20170007574, XXXXXXXXXXXXXXXXXX 




XXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXX 


Dear XXXXXXXXXXXXXXXXXX:

	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and recommended that your percent of disability be increased to 40%.  I have reviewed the Board’s record of proceedings, majority recommendation, and minority opinion (copy enclosed).  I regret to inform you that I reject the Board’s majority recommendation and accept the Board’s minority opinion that your disability rating should be modified to 20% but not to the degree that would justify changing your separation for disability with severance pay to a permanent retirement with disability.  There is insufficient justification to support the Board’s recommendation in accordance with Army and Department of Defense regulations.

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction. 

	A copy of this decision has also been provided to the Department of Veterans Affairs.


