





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2015-01891
BRANCH OF SERVICE:  marine corps 	SEPARATION DATE:  20020630


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Field Radio Operator, medically separated for “back pain” and “leg pain,” rated at 10% each, with a combined disability rating of 20%.  


CI CONTENTION:  “Since my date of discharge I have been dealing with issues with my back.  I have had a lumbar fusion since my discharge and have been having chronic pain and depression.  My life has forever been impacted from this injury I occurred [sic] while on active duty.”  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20020423
VARD - 20020715
Condition
Code
Rating
Condition
Code
Rating
Exam
Back Pain
5295
10%
Residuals Discectomy Lumbar Spine, with Degenerative Disc Disease L4 Through S1, Spondylosis, Epidural Scarring, and Sciatica
5003-5293
20%
20020530

8520
10%




Epidural Scarring
Related to Diagnosis #1




Leg Pain
Related to Diagnosis #1






Residuals, Right Hip Strain
5299-5255
10%
20020530
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  30%


ANALYSIS SUMMARY:  

Back Pain (with Epidural Scarring and Leg Pain).  According to the service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI underwent back surgery (L4-5 discectomy) in December 2000 with a redo L4-5 microdiskectomy in September 2001.  Following the second surgery, the CI continued to have low back pain and developed numbness down her (right) leg.  Magnetic resonance imaging (MRI) documented epidural scarring without evidence of a recurrent disk herniation.  The 11 January 2002 electrodiagnostic testing showed normal nerve conduction velocities (NCVs) while the electromyogram (EMG) of the right lower extremity indicated “some irritation at the L5/S1 level slightly old or from the scar.”  Epidural steroid injections, sacroiliac joint injections, and hip injections did not resolve the CI’s low back pain.  

The 15 February 2002 MEB NARSUM examination, 4 months prior to separation, (performed by the operating neurosurgeon) noted complaints of back pain and leg pain.  During the 28 February 2002 MEB examination (recorded on DD Forms 2807-1 and 2808), 4 months prior to separation, the CI reported back and right hip pain with lower right leg numbness.  Physical examination was referenced, without a source document found.  

During the 28 February 2002 clinic visit, the CI complained of low back pain with spasm that did not respond to medications.  Physical examination documented decreased range of motion (ROM) with forward flexion of 60 degrees (normal not stated) with spasm of the lumbar paraspinous muscles.  Strength and reflexes were normal.  

During the 15 April 2002 orthopedic visit, 3 months prior to separation, the CI complained of right hip pain interfering with sleep.  Physical examination showed a normal gait.  There was painful right hip ROM with internal rotation, muscle spasms in the back, and decreased lower back ROM secondary to pain.  There was tenderness to the back and hip, with decreased sensation in the right S1 dermatome (leg).  Strength and reflexes were normal.  

At the 30 May 2002 VA Compensation and Pension (C&P) evaluation, 1 month before separation, the CI reported lower back pain with weakness, fatigue, lack of endurance and stiffness.  Pain was worse with activity and relieved by Valium and bedrest.  She had residual numbness in the lower right leg, and pain in the thigh.  The numbness was as not constant, but flared up weekly, lasting for days.  The CI indicated that pain had totally affected her daily routine, and prevented her from enjoying her life.  The CI also related right hip pain, weakness, stiffness, fatigue, and lack of endurance for two years, and noted there was a snapping and popping in the right hip, with a sensitive touch and pain in the groin.  X-rays showed mild localized degenerative disc disease L4 through S1, minimal diffuse spondylosis, and transitional lumbosacral segment lumbar spine.  Right hip X-ray was normal.  Physical examination showed a normal posture and gait.  Lower extremity strength and reflexes were normal.  There was decreased pinprick sensation on the outside of the right leg and foot, from the knee down to the little toe.  There was lumbosacral tenderness with painful motion on flexion to 40 degrees (examiner-listed normal of 95 degrees).  The other axis of motion were to the normal limits listed by the examiner.  Straight leg raising (for radicular symptoms) was positive at 60 degrees on the right, and negative on the left.  There was painful and limited right hip flexion to 100 degrees (normal 125 degrees) and internal rotation to 30 degrees (normal 40 degrees).  

The panel directed attention to its rating recommendation based on the above evidence.  The 2002 VASRD coding and rating standards for the spine, which must be applied to the panel’s recommendation IAW DoDI 6040.44, differ significantly from the current §4.71a general rating formula for the spine.  The applicable coding options for this case are excerpted below.  

5292 Spine, limitation of motion of, lumbar:
Severe ...................................................................................................................................... 40	
Moderate ................................................................................................................................. 20	
Slight ........................................................................................................................................ 10


5293 Intervertebral disc syndrome:
Pronounced; with persistent symptoms compatible with: sciatic neuropathy with characteristic 
pain and demonstrable muscle spasm, absent ankle jerk, or other neurological findings appropriate to site of diseased disc, little intermittent relief .......... .........................................................60
Severe; recurring attacks, with intermittent relief ................................................................ 40
Moderate; recurring attacks ...................................................................................................20
Mild ........................................................................................................................................ 10
Postoperative, cured ................................................................................................................ 0
5295 Lumbosacral strain:
Severe; with listing of whole' spine to opposite side, positive Goldthwaite's sign, 
marked limitation of forward bending in standing position, loss of lateral motion 
with osteo-arthritic changes, or narrowing or irregularity of joint space, or some
of the above with abnormal mobility on forced motion ...................................................... 40
With muscle spasm on extreme forward bending, loss of lateral spine motion, unilateral,
in standing' position ............................................................................................................. 20
With characteristic pain on motion ......................................................................................... 10

The PEB rated the back pain (#1) condition 10%, coded 5295 (lumbosacral strain), and 10%, coded 8520 (incomplete paralysis of the sciatic nerve).  The PEB also listed “1.2 leg pain” and “1.3 epidural scarring” as two conditions “related to diagnosis #1.”  The panel adjudged that the “related” conditions were appropriately subsumed into the two PEB ratings of the back condition.  

The VA combined the back pain condition with the leg pain condition and rated them at 20%, coded 5003-5293, (degenerative arthritis with intervertebral disc syndrome), based on the C&P examination 1 month before separation, citing X-ray evidence of degenerative disc disease L4 through S1, spondylosis, and transitional lumbosacral segment with painful and moderately limited motion of the lumbar spine.  The VA additionally rated the painful right hip condition at 10%, coded 5299-5255 (femur, impairment of), based on the same pre-separation examination, citing limitation of hip motion due to pain.  

Back pain (with epidural scarring) condition (5295-lumbosacral spine coding):  The panel deliberated on the probative values of the examinations in evidence and if the right hip pain condition was addressed in any peripheral nerve rating or was separately unfitting and ratable.  The panel considered that any rating under code 5293 included any lumbar limitation of motion or painful motion, or symptoms compatible with sciatic neuropathy, and that no examination more nearly approximated the 40% rating criteria for “severe; recurring attacks, with intermittent relief.”  

The panel next deliberated if the CI’s lumbar spine ROM limitation more nearly approximated the “slight” (10%) or next higher “moderate” (20%) limitation of motion under alternative coding using the 5292 criteria.  The panel adjudged that the pre-separation VA examination was most complete and was closest to separation.  That ROM was adjudged as closest to the moderate limitation of motion criteria and aligned with the preponderance of the STR examinations showing decreased spine flexion and muscle spasms.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 20% for the back pain (with epidural scarring) condition, coded 5295-5292.  

Back pain (with leg pain) condition (8520 coding-sciatic nerve):  See above for PEB and VA ratings.  Electrodiagnostic testing, NARSUM complaints, and fixed sensory deficit were noted for the right lower extremity.  Although neither the MEB nor PEB specified which leg was involved, the panel first adjudged that only the right leg condition was reasonably adjudicated as unfitting by the PEB, and that the left leg was not implied as within the MEB or PEB determinations.  The panel therefore focused on rating for the back pain with related right leg pain.  
There was no evidence of a right hip injury, and no diagnostic imaging evidence of right hip joint pathology.  The panel adjudged that the PEB’s 10% rating for right leg pain under the sciatic nerve code encompassed the entirety of the CI’s duty-limiting right leg disability and that the right hip condition was not separately unfitting and was therefore not separately ratable.  

The panel considered if the CI’s disability more nearly approximated the next higher “moderate, incomplete paralysis” (20%) rating under sciatic nerve coding (8520 [paralysis] or 8620 [neuritis]).  There was no muscle weakness or paralysis of the lower extremity and the CI had a normal gait.  There was pre-separation evidence of radiating right leg pain right, right much greater than left hip and groin pain, and decreased pinprick sensation on the outside of the right leg and foot.  The CI was on narcotic pain management and had significant treatments to attempt to treat the right leg pain (ESI, hip and SI joint injections) without good satisfactory relief.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the back pain (with leg pain) condition (8520 coding).  


BOARD FINDINGS:  In the matter of the back pain (with epidural scarring and leg pain) condition, the panel unanimously recommends a disability rating of 20%, coded 5295-5292 IAW VASRD §4.71a, and a rating of 10%, coded 8520 IAW VASRD §4.124a.  There are no other conditions within the panel’s scope of review for consideration.  

The panel recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Back Pain (with Epidural Scarring and Leg Pain)
5295-5292
20%

8520
10%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150617, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record 










MEMORANDUM FOR DEPUTY COMMANDANT (Manpower and Reserve Affairs)
		   COMMANDER, NAVY PERSONNEL COMMAND	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
	(b) PDBR ltr dtd 28 Sep 17 ICO XXXXXXXXXXXXXXXXXX, former USN
	(c) PDBR ltr dtd 17 Oct 16 ICO XXXXXXXXXXXXXXXXXX, former USMC 
	(d) PDBR ltr dtd 20 Sep 17 ICO XXXXXXXXXXXXXXXXXX, former USMC
	(e) PDBR ltr dtd 28 Sep 17 ICO XXXXXXXXXXXXXXXXXX, former USN
	(f) PDBR ltr dtd 20 Sep 17 ICO XXXXXXXXXXXXXXXXXX, former USMC
	(g) PDBR ltr dtd 20 Sep 17 ICO XXXXXXXXXXXXXXXXXX, former USMC
	(h) PDBR ltr dtd 15 Jun 17 ICO XXXXXXXXXXXXXXXXXX., former USN
	(i) PDBR ltr dtd 20 Sep 17 ICO XXXXXXXXXXXXXXXXXX, former USN
	(j) PDBR ltr dtd 5 Sep 17 ICO XXXXXXXXXXXXXXXXXX, former USMC 

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (j) are approved.  The official records of the following individuals are to be corrected as follows:

     a. XXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 0 percent) effective date of discharge. 

     b. XXXXXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List with a 30 percent rating (increased from 20 percent) effective date of discharge.

     c. XXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge. 

     d. XXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 40 percent rating (increased from 20 percent) effective date of discharge.

     e. XXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 10 percent disability rating (increased from 0 percent) effective date of discharge. 

     f. XXXXXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List with a 30 percent rating (increased from 20 percent) effective date of discharge.

     g. XXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.


Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS 

     h. XXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 30 percent rating (increased from 10 percent) effective date of discharge.

     i. XXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 10 percent disability rating (increased from 0 percent) effective date of discharge. 
     
3.  Please take action to implement these decisions and provide notification to the above individuals once those actions are complete.



	XXXXXXXXXXXXXXXXXX
	Acting	

